CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 


NOVEMBER TERM, 1849. 


No. 78.—Tue Justices or THE InFer1on Court or Burke 
County, for the use, &c. plaintiffs in error, vs. Eur Wooten 
and others, defendants. 


[1.] The Justices of the Inferior Court of Burke County are not the legal ob- 
ligees of an administrator’s bond, payable to the Justices of the Inferior 
Court of said County, sitting as a Court of Ordinary, so as to authorize 
them to maintain suit on such bond. 


Debt, in Burke Superior Court. Tried before Judge Hout, 
May Term, 1849. 


This suit was brought by “The Justices of the Inferior Court 
of Burke County, who sued for the use of James Grubbs,” &e. 
on the bond of Eli Wooten, as administrator of John Lodge, de- 
ceased. On the trial, there was given in evidence a bond made 
payable to “ The Justices of the Inferior. Court of Burke Coun 
ty, sitting for ordinary purposes ;” whereupon defendants’ coun- 
sel moved for a nonsuit, on the ground that the plaintifis were 


VoL. vir. 59 
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not the legal obligees in the’bond. The Court sustained the mo- 
tion, and this decision is brought before this Court for review. 


M. Marss, for plaintiffs in error, cited— 


Morley vs. Law, 4 Moore, 369. 3 Camp, 29. Angell § Ames 
on Corporations, 17, 514. 13 Mass. 192. 8 John. 422; 5 Cow. 
309. 10 Mass. 360. 2 Cow.770. Johnson vs. Ballingal, 1 Kel- 
ly, 68. Winkler vs. Scudder, 1 Kelly, 134.. 1 East, 77, 335. 
Evans vs. Rogers, 1 Kelly, 466. 2 How.-13. 14 Pet. 298. 9 
Wend. 233. 5 Wend. 191. 4 Wend. 414. 7 Term R. 698. 3 
Maule & S.450. 4 Ga. Rep. 203. Tidd, 919. 


A. J. Mruuer, for defendants in error. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question made by the record in this case, for our 
judgment, is, whether the Justices of the Inferior Court of Burke 
County are the legal obligees of a bond given by an administra- 
tor, to the Justices of the Inferior Court of said County, sitting 
for ordinary purposes, so as to authorize them to maintain suit 
thereon as parties plaintiff. The ‘jurisdiction of the Inferior 
Courts in this State, and the jurisdiction of the’Inferior Courts 
sitting as Courts of Ordinary, is entirely different, and relate to 
entirely distinct matters. The Act of 1810 declares, « The Infe- 
rior Court, when sitting for ordinary purposes, shall be known 
only as the Inferior Court sitting for that purpose, and shall have 
original jurisdiction of all testate and. intestates’ estates,” &c. 
Prince, 239. . 

The plaintiffs sue as Justices of the Inferior Court. » The evi- 
dence offered in support of their right to recover, is a bond made 
payable to the Justices of the Inferior Court, sitting as a Court of 
Ordinary. The Justices of the Inferior Court, and the Justices 
of the Inferior Court sitting as a Court of Ordinary, are as sepa- 
rate and distinct, in the eye of the law of this State, as any two 
separate and distinct individuals or corporations. As was very 
properly remarked by the Court below in its judgment, the Infe- 
rior Court can no more maintain an action upon an administra- 
tor’s bond, payable to the Inferior Court sitting for ordinary pur- 
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poses, than the latter Court could maintain an action upon a bond 
to build and keep in repair a bridge, payable to the Inferior 
Court. 

The Justices of the Inferior Court of Burke teins were not 
the legal obligees of the administrator’s bond offered in evidence, 
payable to the Justices of the Inferior Court of said County, sit- 
ting as a Court of Ordinary, and, siceatane, the nonsuit was pro- 
perly awarded. 

Let the judgment of the Court below be affirmed. 

















No. 79.—Samvuet A. Wittrams, Wii.1AM ALEXANDER and Ros- 
ERT S. Burcu, plaintiffs in error, vs. Jasper M. Cmapman, de- 
fendant in error. 






[1.] Where a party seeks to impeach the testimony of a witness, on the 
ground that he has made contradictory statements, it is incumbent on the 
party to announce, when so required, the statement he seeks to contradict, 
that the Court may judge of its materiality. ta 

* [2.] The rule requiring the party to lay the foundation for impeaching a wit- ° m= 

ness, by first inquiring of the witness whether or not he has made the state- 
ments, does not apply where the evidence to impeach the witnéss is his 
sworn depositions, previously taken in the same cause. 

[3.] Testimony offered, avowedly to impeach the credit of a witness, by 
showing contradictory statements, cannot, in the argument before the Jury, 
be used for a wholly different purpose. 

[4. ] Where the issue before the Jury -is, whether a party ines waived a lien 
given him by contract, or by. operation of law, it is error in the Court to 

_ charge, that the testimony should be clear and explicit. It is sufficient that 

the Jury should be satisfied of the fact. 




















Assumpsit, &c. in Hancock Superior Court. Tried before 
Judge Sarre, April Term, 1849. 







Daniel A.’ Williams, William Alexander and Robert S. Burch, 
being sureties for one Sidney R. Crenshaw, took from him, as 






468 SUPREME COURT OF GEORGIA. 
Williams and others vs. Chapman. 








collateral security, on 24th January, 1845, a transfer and assign 
ment of all his demands in the hands of Jasper M. Chapman, 
against persons in the State of South Carolina. 

Suit was commenced on this transfer against Chapman, alleg- 
ing that he had collected on these claims three hundred dollars, 
which he refused to pay over. The defendant pleaded, that by 
contract with Crenshaw, he was toretain three hundred dollars 
out of the amount collected, for his services as agent in selling 
gins and making collections; and, also, that he was, by the gene- 
ral Law of Lien, entitled to retain the’amount due for his servi- 
ces out of the collections made by him. 

Three several commissions were taken out by the plaintiffs be- 
low, for the examination of Sidney R. Crenshaw as a witness, 
and one at the instance of defendant. 

On the trial, the plaintiff having read in evidence the last-de- 
positions taken by him, defendant’s counsel proposed to read the 
three other depositions, for the purpose of contradicting the depo- 
sitions read by plaintiff. Counsel for plaintiff demanded that the 
statement or statements proposed to be contradicted should be 
specified. Defendant’s counsel declined so to do. The Court 
overruled the demand, and plaintiffs excepted. 

Counsel for plaintiffs objected to the reading of a portion of 
these depositions, going to show that the debts for which plaintiffs 
were sureties, had been paid off—there being no plea of payment. 

The Court overruled the objection, and plaintiffs excepted. 

Evidence was introduced by the plaintiffs to show that the de- 
fendant had waived his lien, if any he had, by promising to ac- 
count with the plaintiffs. On this point there was contradictory 
evidence. 

The Court charged the Jury, among other things, that the de- 
fendant might waive his lien, either expressly or by implication, 
but “ the evidence showing an éxpress or implied waiver, must 
be clear and explicit.” To which charge plaintiffs excepted. 

And on these several exceptions error has been assigned. 


L. H. Sreraens, for plaintiffs in error. 


Jas. Tuomas, for defendant. 
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By the Court.—Lumpxin, J. delivering the opinion. 


Daniel A. Williams, William Alexander and Robert S. Burch, 
being bound as sureties for Sidney R. Crenshaw, the latter, by a 
written instrument bearing date 24th of January, 1845, assigned 
to them all of his demands in the hands of Jasper M. Chapman, 
against persons living in the State of South Carolina, as collateral 
security for the payment of $567, with interest from the time of 
making the transfer. Williams, Alexander and Burch brought an 
action of assumpsit against Chapman, in which they allege, that at 
the date of the assignment, he held in his hands assets of Cren- 
shaw’s amounting to $1000, and that he had notice of the transfer ; 
that on the 15th day of January, 1847, the defendant collected on 
these claims $400, which he refused to pay over. 

~ The defendant pleaded the general issue, and farther, that 
Crenshaw had,. previous to making the assignment of his effects, 
agreed to pay him $300 out of the money to be collected in South 
Carolina, for attending to his business for the year 1846, in selling 
gins and collecting his debts. 

The plaintiffs, on the trial, read in evidence the depositions of 
Crenshaw, and after closing their case, the defendant offered three 
other sets of depositions of Crenshaw, all taken in this case. 
Plaintiffs’ counsel requested to be informed for what purpose this 
testimony was sought to be introduced. The defendant’s counsel 
replied, that they were offered with a view to contradict the de- 
positions of the witness, as read by the plaintiffs. Plaintiffs’ 
counsel then insisted, that the statements proposed to be discred- 
ited should be specified, Defendant’s counsel declined making 
any specification, and the Court decided that the plaintiffs‘had no 
right to make this requisition; but that the depositions were ad- 
missible generally, and without restriction, for the object indicat- 
ed; and the first error assigned is to this judgment of the Court 
below. 

[1.] After a witness has been examined in chief, his credit may 
be impeached, says Mr. Greenleaf, in various modes, besides that 
of exhibiting the improbabilities of his story by a cross-examina- 
tion— 

1. By disproving the facts stated by him, by other witnesses. 
2. By general evidence affecting his credit for veracity. 
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3. By proof that he has made statements out of Court, contrary 
to what he has sworn at the trial. 

But it is only in such matters as are relevant to the issue that the 
witness can be contradicted. 1 Greenlf. Evid. §§461, 462. If, then, 
the credit of a witness can only be impeached under this third 
head, by showing that he has made contradictory statements upon 
matters relevant to the issue, is it not indispensably necessary that 
the party proposing thus to discredit him, should specify wherein, 
in order that the Court may know that it is in a matter relevant 
to the issue? Otherwise, by involving the witness in contradic- 
tions in matters wholly immaterial to the issue, his character for 
truth might utterly be destroyed before the Jury, in direct viola- 
tion and disregard of the limitation contained in this rule of evi- 
dence. 

[2.] But the argument has taken a wider range, and the point 
made in the assignment of errors, and discussed before us is, 
whether or not it was competent for the defendant to discredit 
Crenshaw, by introducing in evidence other depositions made by 
him, in the same’case, contradictory of those offered by the plain- 
tiffs. 

The doctrine in the Queen’s Case, (2 Brod. § Bing. 129,) name- 
ly, that if it be intended to bring the credit of a witness into ques- 
tion; by proof of any thing that he may have said or declared 
touching the cause, the witness must first be asked, upon his cross- 
examination, ‘whether or not he.has said or declared that which 
is intended to be proved, has been repeatedly recognized and en- 
forced by this-Court; and in Kinsey vs. Johnson, (ante, p. 428,) 
recently decided at Gainesville, we went so far in favor of this 
practice, as to require the party to renew the commission, in or- 
der to afford the witness an opportunity of giving such explana- 
tion or exculpation of her condict, if any there might be, as the 
particular circumstances of the transaction might happen to fur- 
nish ; and although at the time when that opinion was delivered 
and written out, I was not aware that there was the authority of 
any adjudicated case to sustain it, [ am glad to find, by my pre- 
sent re-examination of the principle, that such is the fact. See 
Kimball vs. Davis, 19 Wend. 437. 25 Ib. 259. 

But we are not willing to go farther than this. Nor does the 
reason of the rule, as adopted in the Queen’s Case, apply in the 
present instance. It was intended, mainly, to prevent surprise ; 
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it being considered both just to the witness and the party, not to 
allow the witness to be impeached, perhaps in his absence, when 
there was no opportunity of making explanations, by proving, 
that in some loose conversation, not distinctly understood or recol- 
lected, that he had said something inconsistent with his present 
evidence, when no attempt had been made to bring the facts to 
his recollection; but how does this apply to a previous examina+ 
tion taken under oath, when the witness was under obligation to 
tell the whole truth ? 

It_is well settled, that a witness may be contradicted by the 
contents of a letter which he had written, containing statements 
at variance with his evidence, without laying the foundation for it, 
as required by the rule in the Queen’s Case. DeSobry vs. De- 
Laistre, 2 Har. & J. 191. And, also, by his recitals in a written 




















contract. 
of a witness, taken down in writing by a Magistrate, may be used 
to show contradictory statements made by: him. 1 Hawk’s Law 
and Equity R. 344. And the same doctrine is recognized in 
Pearce vs. Furr, 2 Smede § Marshall's R. 54. . These precedents 
appear to us to be in accordanice with principle, and if sound 
law, they must control this case. » tte \ 

[3.] Another question made - the record is, whether, where 
evidence is received to contradict or discredit a witness, it may. be 
used for another and wholly different object, to wit: to show that 
Crenshaw, the principal in the debt, wherein the plaintiffs were 
securities, had paid off and discharged the liability himself?) We 
think not. We do not say that the interrogatories of Crenshaw 
might not have been offered for this purpose; but we hold, that 
under their introduction, avowedly for a totally different purpose, 
it could not be done. At the same time, we cannot subscribe to 
the position that the omission, by the defendant, to plead payment, 
would have excluded this proof. For this being an equitable ac- 
tion, any thing. which goes to show that the plaintiffs ex equo et 
bono, viz : in good faith and conscience, ought not to recover, will 
defeat the cause of action, and ayeny may be given in evi- 
dence under the general issue. 

[4.] The presiding Judge, among am ‘things, charged the 
Jury, that the testimony, to take away the right of lien in the de- 
fendant, either by express agreement, or by operation of law, 


xs 


Drew vs. Wadleigh,,7 Greenlf. 94. So the testimony Y eae 
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must be clear and explicit; and it is complained that the rule of 
evidence, as thus expounded, is too stringent. 

In criminal cases, the mind of the Jury must be satisfied beyond 
a reasonable ‘doubt; and, in some few instances, the law pre- 
scribes the number of witnesses—as, in cases of high treason and 
perjury, ¢wo witnesses are essential. ‘ Indeed, in certain classes of 
civil cases, the rule laid down by Judge Sayre would not be 
deemed too strong. As, for instance, where you propose, by pa- 
rol, to change the terms of a written agreement, on the ground of 
fraud or mistake, the evidence, say the Courts, must be clear and 
trrefragable. So in one of the points in this case. It is suggest- 
ed, that the order given by Crenshaw to the plaintiffs on Chap- 
man, his collecting agent, is ante-dated just one year, and that it 
should bear date January, 1846, instead of January, 1845. To 
change the face of this paper, however, the proof should be clear 
and explicit; but we apprehend this case, although the proof 
seeks to divest a vested right, either under the express agree- 
ment set up by the defendant, or by operation of the ‘Law of 
Lien, does not fall within the reason of any of the foregoing 
principles. The law rarely interferes as to the quantity or meas- 
ure of proof; and it is best not to undertake to subject its suffi- 
ciency to legal definition or control. In the nature of things this 
cannot be done. Que argumenta ad quem modum probanda 
cuique rei sufficiant nullo certo modo satis definiri potest. The law 
very properly confides this matter to the good sense and integrity 
of the Jury. It is for the party to procure and produce the best 
evidence the nature of the case will supply, and it is for the Jury 
to decide upon its effect. Here the proof was contradictory, and 
the Jury might have believed, under the charge, that the testimo- 
ny should have been positive and free from contradiction; where- 
as, all that was necessary was, that their minds should be satisfied 
after weighing all the facts and circumstances of the case. 

Upon the whole, therefore, we think it advisable to remand this 
cause for a new trial. Judgment reversed. 
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No. 80—Ricuarp W. Bonner, plaintiff in error, vs. Toe State 
or GeoratiA, ex relatione, Cotumsus A. Pirts, defendant in 
error. 





[1.] According to the provisions of the Act of 1819, the Justices of the Infe 
rior Courts in this State continue in office for the term of four years, and un- 
til their successors are elected and qualified: Held, that an election of 
Clerk of the Court of Ordinary, on the second Monday in January, 1849, 
by the old Justices, between the election and qualification of their successors 
in‘office, was a good and valid election. 


[{2.] Where a person is in office under a prima facie title thereto, by color of 
right, the remedy to admit another, having a lawful claim, is not by man- 
damus; but the appropriate remedy is by information in the nature of a 

quo warranto. 


Mandamus. Decided by Judge MerriwetuerR, Jones Supe- 
rior Court, April Term, 1849. 


On the first day of January, 1849, at an election for Justices of 
the Inferior Court of Jones County, Joseph Day, James Gray, 
William Moreland, Sterling W. Smith and Thomas S. Humphries, 
were elected, and their election was duly certified to His Excel- 
lency the Governor, who returned their commission, together 
with a “ dedimus potestatem,” &c. to the acting Justices of the In- 
ferior Court of said County. 

On the second Monday in January, at the regular term of, the 
Court sitting for Ordinary purposes, the commission and “ dedi- 
mus” having beenreceived, before qualifying the new Court the old 
Court proceeded to elect a Clerk of the Court of Ordinary for the 
ensuing two years, and Columbus A. Pitts, the acting Clerk, was du- 
ly elected. Upon the afternoon of the same day, the newly elected 
Justices, after being qualified and commissioned, proceeded to 
elect a Clerk, which resulted in the election of Richard W. Bon- 
ner. Certificates of the election were sent by each Court to the 
Governor of the State, who sent a commission to Bonner, the 
Clerk elected by the new Court, to whom Pitts delivered up the 
books and papers of the office, and who proceeded to discharge 
its duties. 

Subsequently, on 31st March, 1849, Columbus A. Pitts prayed 
for and obtained a mandamus zis?, directed to Richard W. Bon- 
ner, the acting Clerk, alleging the foregoing facts; and farther, 
VoL. vil. 60 
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that the election of Bonner was not by the Justices, as a Court 
sitting for Ordinary purposes, the same having adjourned, and 
there being neither Clerk or minutes of the Court present, and that 
his election was void ; and requiring that Bonner show cause, at the 
regular term of the Court, why he should not deliver up the 
books, &c. to the relator, Pitts, and permit him to be restored to 
the full enjoyment of the office of Clerk of the Court of Ordinary. 

To this, the respondent, Bonner, made return, and for cause 
why the mandamus should not be made absolute, submitted— 

Ist. That the writ of mandamus should have been directed to 
His Excellency, Governor Towns, and not to the respondent, be- 
cause it is not within his power to restore the office to him. 

2d. That, holding the office under color of right, at least, man- 
damus was not the proper remedy, but an information in the na- 
ture of a writ of “quo warranto.” 

3d. That it was the exclusive province of the Governor of the 
State, to decide between the claims of respondent and relator, 
and the Superior Court had no jurisdiction of the question. 

4th. That the election of relator, was by a Court whose term 
of office had expired. 

5th. Because the election of Pitts was made in fraud of the law 
and of the rights of the citizens of Jones County, because the Jus- 
tices had, at the time, the commissions of the persons elected as 
their successors, with a “ dedimus’’ from the Governor, to qualify 
them ; that their successors appeared and demanded to be quali- 
fied, which was refused by the Court then sitting. 

6th. That the respondent was duly elected and commissioned 
as Clerk of the Court of Ordinary, and entitled to discharge its 
duties. 

7th. That relator had voluntarily delivered up the books, &c. 
to respondent, and had thereby abandoned his claim to said of- 
fice, if any he had. 

The Court below granted a mandamus absolute ; and from this 
decision Bonner appealed to this Court. 

The questions here argued and decided, were— 

1st. Whether the election of Pitts was valid and binding. 

2d. Whether a mandamus was a proper remedy. 


Cong, for plaintiff in error. 
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1st. The record discloses the fact, that the plaintiff in error is 
in the possession of the office of Clerk, by virtue of the commis- 
sion from the Governor of the State; he is therefore exercising 
the duties of the office, ‘under color of right. 

The relator claims title to the office. In such case, the title 
of the plaintiff can be inquired into only by writ of quo warranto, 
6 Iredell, 155. 5 Stew. & Port. 40. 1 Ala. R. 688. 3 Johns. Ca.79. 
2 Johns. R. 190. 5 Hill,616. 3 Dallas, 490. 4 Cowen, 100 in 
notes. 3 Black. C. 262. Angell & Ames on Corp. 557. Peters- 
dorf, 349, 352. 

2d. The proper office of mandamus is to enforce the perform- 
ance of some official duty; therefure, a writ of mandamus should 
not be granted, where the prayer of the petition is, that it may be 
issued against one having no power to execute it. State vs. 
Dunn, Minor, 46. 1 Cowen, 502. 5 Pick. 329. 1 Minor,47. 3 
Smede & Marsh. 713. 1 Iredell, 22. 4 Humph.437. 1 Iredeli’s 
Law, 416. . 4 Serg. & Rawle, 448. Bacon’s Abridg. title“ Man- 
damus,” E. 5 Comyn’s Dig. 44. 3 Black. Com. 265, 

3d. The writ of mandamus will not lie, where there is another 
remedy. 2 Term R. 259. 1 Ala. R.15. 3 Black.*Com. 110. 
1 Cranch, 67. 1 Cowen, 417. 7 East, 353. 2 Maule & Sel. 80. 
Dudley's Geo. Decis. 37. Minor, 56. 2 McCord, 170. 1 Wend. 
318. 2 Grattan, 575. 2 Leigh, 165. 10 Miss.117. 3 Johns. 
Ca.79. 3 Smith, 369. 5 Comyn’s Dig.31. Cowp. 378. 

4th. Writ of quo warranto lies against an officer commissigned 
under the authority of the State. 1 McCord, 52. 2 Stewart, 231. 
1 Miss. 115. 10 Mass.290. 1 Cranch, 67. 1 Cond. R. 267. 

5th. The acts and conduct of the old Justices, in refusing to 
qualify the Justices elect, as set forth in the bill of exceptions, 
was a violation of their duty and a fraud upon the rights of the 
people; and rendered their action, in relation to the election of 
Clerk, void. Prince’s Dig. 180,910,179. Hotchkiss, 501, 607 
to 510. Prince’s Dig. 177. Hotchkiss, 688, 689. 

6th. The surrender of the office of Clerk and its records, and’ 
the giving entire control of the same, by the relator to the plain- 
tiff in error, bars the relator of any right or claim to the office. 
1 Dev. & Bat. 61. Ib. 406. 42 Eng. Com. Law, 760. 2 Barn. 
§ Ald. 339. 


R. Harpeman, for defendant in error, submitted— 
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Ist. That the members of the Court, by whom relator was 
elected on the 2d Monday in January, 1849, were the Justices of 
the Inferior Court for the County of Jones, and as such, consti- 
tuted the Court of Ordinary for four years from the time of their 
election, and until their successors were elected and qualified; 
and as such, Justices had the right to hold the Court of Ordinary 
for said County, on the 2d Monday in January, 1849, and to elect 
aClerk. Prince's Dig. 180, 181. 

2d. That the relator, Columbus A. Pitts, having been duly 
elected Clerk of the Court of Ordinary of Jones County, on the 
2d Monday in January, 1847, and commissioned as such by the 
Governor ; and not having been removed for malpractice in of- 
fice, has the legal right to act as such Clerk, until a legal succes- 
sor to him is elected; and that relator’s re-election on the 2d 
Monday in January, 1849, was legal, and by the proper legal 
power, when sitting as a Court ofOrdinary ; and thatthe subsequent 
election of Bonner wasillegal and void,having beeu made subsequent 
to relator’s election, and by the Justices when sitting otherwise 
than a Court of Ordinary. 3d Article of the Constitution of Geor- 


gia, section 6, Prince’s Digest, 910, 231, 239, 241. Acts of 1839, 
’41. 


3d. That where a party is improperly suspended or removed 
from an office that concerns the public, or administration of jus- 
tice, a mandamus lies to restore him, provided he has no other spe- 
cific legal remedy. 4 Bacon, title Mandamus, 496, 500, 501, 502. 
2 Selwyn’s Nisi Prius, 817. Drew vs. The Justices of the Sweet 
Spring District, 3 Hen. § Munf. 1, 22, 23, 35, 36, 37, 38, 39, 46 
and 47. Cowper, 370. 2 Bay, 105. 

4th. A mandamus must be directed to him who is obliged to 
execute and obey it. Bacon, title Mandamus, 516. 2 Selwyn’s 
Nisi Prius, 816,827. It will not lie against the Chief Executive 
of a State. 
- 5th. The writ of quo warranto or information in the nature 
thereof, would not be a sufficient remedy for relator, because the 
judgment of the Court in such case, is, that the franchise or of- 
fice be seized for the benefit of the public, and that the intruder 
be ousted and fined, and that he pay the cost. It would not re- 
store relator. 2 Selwyn’s Nisi Prius, 873, 893. Schley’s Digest, 
347. 3 Hen. & Munf. 16, 17, 35. 
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6th. That relator could not bring quo warranto, at his own 
mere will and right, because such writ must be brought in the 
name of the Attorney General or Solicitor General. 2 Selwyn’s 
Nisi Prius, 873,’4. Blackstone’s Commentaries. 3 Hen. & Munf. 
16, 37. 


By the Court—Wanrner, J. delivering the opinion. 


Two questions were submitted on the argument of this cause, 
for the judgment of the Court : 

1st. Whether the election of Pitts, as Clerk of the Court of 
Ordinary, by the old Justices of the Inferior Court of Jones 
County, as stated in the record, was a legal and valid election. ° 

2d. Admitting that Pitts had been duly and legally elected by 
the old Court, was a mandamus the proper remedy to vacate the 
office of Clerk of the Court of Ordinary held by Bonner, under 
a commission from the Executive of the State, and who was exer- 
cising the duties of that office under such commission. 

[1.] Was the election of Pitts by the old Justices, legal and 
valid inlaw? Had the old Court the legal power and authority 
to elect a Clerk of the Court of Ordinary, at the time and in the 
manner Pitts was elected ? 

By the Act of 16th February, 1799, jurisdiction is expressly 
given to the Courts of Ordinary in each County in this State, to 
appoint their own Clerks. Prince, 231. 

By the Act of 1811, the Justices of the Inferior Court im the 
several Counties of this State were required, at the usual places 
of holding their Courts, on the first Monday in January in the 
year 1813, and on the first Monday in January in every second 
year thereafter, to proceed by ballot to the choice of Clerks of 
the Courts of Ordinary, who shall hold their office for and during 
the term of two years, unless sooner removed for malpractice in 
office, and until a successor is in manner aforesaid elected. 
Prince, 241. 

By the Act of 1839, after reciting, it frequently occurs that the 
Justices of the Inferior Court for the several Counties of this 
State, fail to elect a Clerk for the Court of Ordinary, on the first 
Monday in January, as required to do by law; for remedy where- 
of, it is declared, “that in future, where the Justices of the Infe- 
rior Court, as aforesaid, shall fail to elect a Clerk as aforesaid, 
that it shall and may be lawful for the said Justices, or a major- 
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ity of them, to proceed at any time thereafter, and previous to the 
next regular time of said election, to elect a Clerk as aforesaid.” 
Pamphlet Laws, 1839, ’41. 

The election of Pitts was made by the Justices of the Inferior 
Court of Jones County, at the usual place of holding Court in 
that County, on the second Monday in January, 1849, ‘as provi- 
ded by the Act of 1839. At the time of the election of Pitts by 
the old Justices, on the second Monday in January, 1849, the 
newly elected Justices of the Inferior Court were not qualified to 
make an election of Clerk—they had not taken the oath of office 
as prescribed by law. The old Justices of the Inferior Court, 
who had been previously elected according to law, and who made 
the election, were duly qualified as such Justices, and authorized 
and empowered to do all official acts entrusted to them and en- 
joined upon them by law, at the time the election of Pitts was 
made bythem. By the first section of the Act of 1819, it is de- 
clared that the Justices of the Inferior Courts shall continue in 
office for the term of four years, and until their successors are elect- 
ed and qualified, unless removed, &c. Prince, 180. 

The official power and authority of the old Justices, did not 
terminate when their successors were elected on the first Monday 
in January, 1849; their official power and authority continued 
until their successors were not only elected, but qualified by ta- 
king the oath of office. 

That the old Justices were clothed with the legal power and 
authority to make the election of a Clerk of the Court of Ordina- 
ry for Jones County, at the time and place specified in the re- 
cord, under the Constitution and laws of this State, is a proposi- 
tion too plain, in our judgment, to admit of argument or discus- 
sion. But it is said that the old Justices, in making the election 
of a Clerk before the newly elected Justices were qualified, prac- 
tised a fraud upon the people of Jones County; and therefore, 
the election of Pitts is void. Ifthe old Justices have acted in 
bad faith towards those, whose agents they were; if they have 
violated the trust and confidence reposed in them by their con- 
stituents, who appointed them to office, then are they responsible 
to them; and with them we leave their official conduct, so far as 
they may be-considered as having abused it, for any selfish or im- 
proper object. The only question for us to decide is, whether 
they had the Jegal power and authority to make the election of 
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the Clerk of the Court of Ordinary; not whether they abused 
the power and authority with which they were clothed, by exer- 
cising itimproperly and indiscreetly. Did Pitts, the Clerk elected 
by the old Justices, acquire a right and title to the office, for the 
term of two years, by virtue of said election? We are of the 
opinion that he did acquire such right and title to the office, by 
virtue of his election as stated in the record; and.therefore, we 
affirm the judgment of the Court below, as to this branch of the 
case. 

[2.] Was the proceeding by mandamus the proper remedy to 
vacate the commission of Bonner, who was elected by the new 
Justices, and commissioned by the Governor? From the record 
in this case, it appears that the respondent, Bonner, was the act- 
ing Clerk of the Court of Ordinary of the County of Jones, un- 
der a commission from the Governor of this State. He was in 
possession of the books and papers appertaining to the office, and 
exercising the duties thereof under a prima facie title; he was 
the officer, de facto, and one of the objects of the mandamus was, 
to inquire into the validity of the respondent’s title to the office, 
and to vacate the same. In our judgment, the relator had another 
specific, and much more appropriate remedy, to try the validity 
of the respundent’s title to the office which he was exercising, by 
an information in the nature of a guo warranto. In The King vs. 
The Mayor of Colchester, (2 Term Rep. 259,) it was held, that a 
mandamus, to admit a Recorder, should be refused, because there 
was a Recorder, de facto, and the party had another remedy by 
quo warranto, though both of them claimed under the same elec- 
tion. In The State vs. Delvesseline, (1 McCord’s Rep. 52,) it was 
held, that an information in the nature of a quo warranto may be 
filed against an officer who holds a commission under the author- 
ity of the State. In The State ex relatione of Meade vs. Dunn, (1 
Minor’s Ala. Rep. 46,) the Court ruled, that a mandamus would 
not lie on behalf of one claiming an office, when another held the 
commission, and was in the exercise of the duties of the office, 
and that guo warranto was the proper remedy. In The People 
vs. The Corporation of New York, (3 John. Cases, 79,) it was de- 
cided, that when a person is in office, by color of right, the remedy 
is not by mandamus to admit another having lawful claim, but 
by information in the nature of a quo warranto. From the facts 
of this case, as the same appear on the record before us, it is our 
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judgment, that the relator ought to have’ proceeded by quo war- 
ranto in the first instance against Bonner, the respondent, and ob- 
tained judgment of ouster against him, upon the inquiry by what. 
authority he held and exercised the duties of the office of Clerk 
of the Court of Ordinary ? That upon such inquiry being had, 
and judgment of ouster obtained, vacating his claim or title to the 
office, and the legality of the relator’s election to the office being 
established by the final judgment of a Court of competent juris- 
diction, then for the relator to apply to the Governor for a com- 
mission, which we cannot permit ourselves to doubt, would have 
been promptly issued to him, for the reason that such judgment of 
a Court of competent jurisdiction as to the validity of the rela- 
tor’s election to the office, and his right to a commission, would 
afford to the Executive Department the most conclusive and satis- 
factory evidence of the fact, that the relator was the individual 
duly and legally elected to the office in question. Having obtain- 
ed his commission from the Governor, and the prima facie title 
of the respondent to the office having been vacated by the judg- 
ment of the Court upon the guo warranto, the relator would be 
entitled to the possession of the books and papers appertaining to 
the office, and a clear right to exercise the duties thereof, and ,en- 
joy its emoluments. Should the Court of Ordinary, however, 
refuse to permit him to receive into his custody and possession the 
books and papers appertaining to the office, and refuse to permit 
him to exercise the duties thereof, as pointed out by law, (which 
we cannot presume would have been the case,) then the relator 
would, in our judgment, be entitled to a mandamus, directed to 
the Court of Ordinary, requiring it to admit him into the posses- 
sion of the books and papers of the office, and into the full en- 
joyment of the rights and privileges thereof. An objection was 
urged on the argument to the course we have indicated, by the 
counsel for the relator, because the remedy would be imperfect 
and inadequate, inasmuch as the Governor could not be compell- 
ed, by mandamus, to issue a commission to the relator, in case of 
his refusal to do so. The presumption of the law is, that every 
officer of the Government will do his duty, and we cannot and 
will not, for a moment, indulge the presumption that the Chief 
Magistrate of the State will not cheerfully and promptly perform 
each and every duty enjoined upon him by law; but we appre- 
hend, so far as individual rights are concerned, the position assum- 
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ed on the argument cannot be sustained, either by principle or 
authority, in thiscountry. In England, it is true, the law ascribes 
to the King, in his political capacity, absolute perfection—the 
maxim there is, that “ the King can do no wrong;” but that max- 
im is not applicable to the Chief Magistrate of a republican State. 
The right of sovereignty here is in the people, and not in the ex- 
ecutive authority of the State. All the power and authority of 
the executive officer of the State, is derived from the people— 
they have, by their Constitution and laws, delegated it to him, and 
defined his duties, Every officer, from the highest to the lowest, 
in our government, is amenable to the laws of his country, for an 
injury done to individuals, either by a violation of them, by acts 
of commission, or refusing to do that which the laws enjoin upon 
him asa duty. When the voice of the people speaks in the form 
of a legislative enactment, all are bound to obey the mandate ; 
and the people have ordained and established the proper tribu- 
nals to enforce obedience to their will, for the protection and se- 
curity of individual rights. In all cases where, by the Constitu- 
tion and laws of the State, the executive officer is vested with the 
legal discretion to do or not to do any particular act, he is not 
amenable to judicial process; for if he errs in his judgment, 
or exercises his discretion improperly, his acts can only be exam- 
ined politically ; but when the laws of the State require a specific 
duty to be performed by him, and individual rights depend upon 
the performance of that duty, the individual who may be injured 
by a refusal to perform such duty, enjoined by law, has the right, 
in our judgment, to resort to the proper tribunals of his country 
for aremedy. The distinction is between those executive duties, 
delegated by the Constitution and laws, in which the officer may 
properly exercise a discretion, and those duties which are merely 
ministerial, and in the performance of which no discretion is dele- 
gated to the officer. With regard to the former class of duties 
delegated to the Executive, the Courts have no power or author- 
ity to interfere with or control in any manner whatever; but with 
regard to the latter class, when the act or duty to be performed 
does not require the exercise of any discretion on the part of the 
Executive, and he is made by the law merely the ministerial 
agent, to perform certain duties in behalf of the people, then he 
may be required to perform such duties as required by law, at 
the instance of a citizen, whose rights are dependent on the per- 

voL. vu. 61 
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formance of such duty, by resorting to the appropriate remedy 
for that purpose. 

This identical question was elaborately discussed and decided, 
in Marbury vs. Madison, 1 Cranch’s Rep. 137. 

Chief Justice Marshall, in delivering the judgment of the 
Court in that case, speaking of the duties of the Executive 
officer of the United States, thus expresses himself—‘ But when 
the Legislature proceeds to impose on that officer other du- 
ties—when he is directed, peremptorily, to perform certain acts— 
when the rights of individuals are dependent on the performance 
of those acts—he is so far the officer of the law—is amenable to 
the laws.for his conduct, and cannot, at his discretion, sport away 
the vested rights of others.” The doctrine with regard to judicial 
interference with the duties of the Executive Department of the 
Government, underwent a most thorough and searching investi- 
gation in the case of Kendall vs. The United States, 12 Peters’ R. 
524. The whole Court were of the opinion, that a mandamus 
would lie against one of the executive officers of the Government 
to enforce the performance of a mere ministerial act. 

Three of the Justices dissented from the opinion of the major- 
ity of the Court, on the ground, that the Circuit Court of the 
District of Columbia had not the power and jurisdiction conferred 
on it by Congress, to issue the writ of mandamus; but as to the 
question whether the writ of mandamus could be issued to an ex- 
ecutive officer, to compel the performance of a mere miuisterial 
act required by law, the whole Court were unanimous. 

The Act of 1799 declares that the Court of Ordinary shall ap- 
point its own Clerk, who shall be commissioned by the Governor. 
Prince, 231. 

The Governor has no discretion, as to the appointment of the 
Clerk of the Court of Ordinary. The law, however, declares, 
that when he is appointed by the proper appointing power un- 
der the law, the Governor shall commission him. When an in- 
dividual is appointed Clerk of the Court of Ordinary, according 
to law, he has a vested right to the office and the profits thereof, 
and also has the legal right, when so elected, to have acommission 
from the Governor ; forthe language of theA ctisimperative : “ shall 
be commissioned by the Governor.” What is the usual evidence of the 
appointment of a Clerk of the Court of Ordinary, by the Justices 
thereof? The certificate of the appointment of a particular indi- 
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vidual to that office, duly certified by a majority of the Justices of 
the Court. But suppose the question, as to the legality of the 
election, has underwent a judicial investigation before a compe- 
tent tribunal, and the final judgment of a Court of competent ju- 
risdiction declares that a particular individual was duly and legal- 
ly elected to that office: for example, the judgment of the Court 
declares that Columbus Pitts was, on the second Monday in Jan- 
uary, 1849, duly and legally elected Clerk of the Court of Ordi- 
nary of Jones County, for the ensuing two years, and such judg- 
ment should be regularly certified to the Governor, would not 
such judgment afford the highest evidence to the Executive de- 
partment, as to who was legally appointed the Clerk of the Court 
of Ordinary of that County? Would not the individual so de- 
clared to have been duly appointed Clerk, by such judgment, 
when properly certified to the Governor, be entitled, under the 
law, to his commission? "Would the Governor, under the law 
which declares the Clerk appointed by the Court of Ordinary, 
“ shall be commissioned by the Governor,” have any discretion as 
to the performance of the mere ministerial act of issuing the com- 
mission, in obedience to the mandate of the people, as declared 
in the form of a legislative enactment? To say that the Exeeu- 
tive officer of the State, on the supposed statement of facts, would 
be at liberty to refuse a commission to the individual legally de- 
clared to have been elected to the office of Clerk, would be to 
say that such officer was above the laws of the people ; that he 
had the right to exercise despotic power, regardless of the laws 
of the people; and in the language of Chief Justice Marshall, at 
his discretion, sport away the vested rights of individuals, se- 
cured and protected by the laws of the land. 

The doctrine contended for, might meet with favor in monarch- 
ical and despotic governments, but cannot be sanctioned in a re- 
publican State, where the sovereign authority is vested in the 
people, who have the right to limit and prescribe the duties of 
their public officers, by laws of their own enactment. This right 
of the people to enact laws prescribing specific duties to be per- 
formed by public officers, for the benefit of individuals or the 
community at large, would be entirely nugatory and inoperative, 
if there was no remedy provided to enforce obedience to them. 
Such a state of things does not, in our judgment, exist in this 
Government. 
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The appropriate remedy for the relator in this case being an 
information in the nature of a guo warranto,and not by mandamus, 
the judgment of the Court below is reversed on that ground. 





No. 81.—James T. Dicken, plaintiff in error, vs; Vinson Joun™ 
son, defendant. 


[1.] The opinion of a witness (other than a subscribing witness or a physi- 
cian,) is not competent to prove the insanity of a grantor, unless the facts 
and circumstances are stated, upon which it is founded. 

[2.] When a grantor goes into Chancery to avoid his own deed upon the 
ground of insanity, the burthen is upon him to prove it at the time the deed 
was executed, the law presuming sanity; but if habitual insanity is proven 
previous to the execution of the deed, the presumption of law is, that it 
continues to the time when the deed is executed, and the burthen of proving 
sanity at the making of the deed is devolved uponthe other side. 


[3.] In such a case, one is insane who has not strength of mind and reason 
equal toa clear and full understanding of the nature and consequences of 
his act in making a deed. 


[4.] The Statute of Limitations will run against an insane person from the 
time of his restoration to sanity, with knowledge of the existence of the 
deed. 

[5.] A defendant is not protected by the Statute of Limitations, unless he es- 
tablishes possession in himself, or those under whom he claims, for the sta- 
tutory term. 


In Equity, in Warren Superior Court. Tried before Judge 
Sayre, April Term, 1849. 


Vinson Johnson, in 1846, filed his bill in Warren Superior 
Court, alleging that on 30th December, 1831, he made a deed to 
certain land to James T. Dicken, and on the 4th February, 1832, 
he made a deed to certain negroes to Dicken, “ to be delivered” 
at the grantor’s death; that the deeds were obtained improperly 
and fraudulently, from the fact that complainant was at the time, 
from bodily and mental infirmity, wholly incapacitated to make a 
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contract. The bill prayed that the deeds might be given up to 
be cancelled. 

On the trial, it was proved that Johnson and Dicken were half- 
brothers, and much testimony was introduced to show the inca- 
pacity of Johnson, from continual drunkenness from some time 
previous to the deeds to the year 1839. 

There was proof that Dicken took possession of the land at the 
time of making the deed, but no proof of continuous possession. 

Complainant offered-im evidence the depositions of one Ezekiel 
Brown, who swore, “that he was employed by Johnson, from 
1830 to 1835, and lived on the same farm with him in the year 
1824; knew him to be deranged from the excessive use of spirit- 
uous liquors. He was in the habit of drinking to excess, which 
did bring about derangement of his mental faculties. He was 
repeatedly deranged—so much so that he appeared to be afraid 
that his own negroes would kill him, and would say that they 
were after him to kill him. He never did offer to give all of his 
property to witness, but did offer, in 1833, to give him a negro 
and lot of land, without consideration.” 

Defendant’s counsel objected to this as evidence, on the ground 
that it was the opinion of the witness as to the sanity of the grant- 
or. The Court overruled the objection, and defendant excepted. 

Defendant’s counsel requested the Court to charge the Jury, 
that “‘ sanity was always to be presumed, and that unless fixed in- 
sanity was shown previous to the execution of the deeds, the 
burthen of proof was on the complainant to show that he was 
incapacitated, at the time, of making the deeds ;” and also, “ that if 
the complainant was incapacitated at the time, yet if seven years 
elapsed after his restoration to capacity, before the filing of his 
bill to set the deeds aside, with a knowledge that such deeds ex- 
isted, his right to relief was barred by the Statute of Limitations.” 

The Court did not give the charges as prayed, but did charge 
the Jury, among other things, “If the party had, at the time, suffi- 
cient mind and reason to be capable of knowing his.real situation 
and condition—of knowing and clearly understanding what he is 
doing—of perceiving the effects of his acts—he cannot complain, 
subsequently, of the act done by him in transferring his proper- 
ty.” «If, from the evidence, you believe the complainant was of 

sufficient strength of mind to understand the nature and effects of 
his acts at the dates of these deeds, they cannot be set aside.” 
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“If incapacity in the complainant be proved to have existed at 
any reasonable time previous to the making of the deeds, it was 
incumbent on the defendant to show, at the time of executing 
the deed, that capacity to contract was restored; that his mind 
had become strengthened to that degree that he understood the 
nature and effect of his acts.” “If the deed shows that it was not 
to take effect, or the estate was not to be enjoyed, until the death 
of the complainant, the opinion of the Court is, that the Statute 
of Limitations creates no bar; but if the estate is to be enjoyed 
immediately on the execution of the deed, and the defendant took 
actual possession of the property, the lapse of time should ope- 
rate as a bar to the relief sought.” 

To which charge of the Court, and refusal to charge, excep- 
tions were filed, and error has been assigned on the several ex- 
ceptions. 


Cong, for plaintiff in error. 
Toomes and A. H. Stepuens, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


[1.] There can be no doubt about the truth of the proposition 
stated in the first assignment of error. That proposition is, that 
a witness, (other than the subscribing witness or a physician,) 
called to prove the insanity of a testator or grantor, cannot give 
his opinion of his insanity, without stating facts or giving reasons 
for suchopinion. Two recent opinions of this Court have recog- 
nized thisrule. Foster vs. Brooks, 6 Ga. Rep. 291,’2,’3. Potts 
et al. vs. House, 6 Ga. Rep. 324. It isa rule of evidence well 
settled. I shall not farther, than by the references already made, 
attempt its confirmation. 

In looking, however, with great care into this’ record, I find 
that the presiding Judge made no such error as that charged in 
the first assignment. He is stated in the bill of exceptions to 
have admitted the opinion of Ezekiel Brown, a witness called 
by the plaintiff below in rebuttal, as to the insanity of the gramtor, 
without a statement “ of facts going to show derangement.” The 
testimony of the witness, Brown, isthe only testimony in the case 
excepted to onany ground. His opinion as to the insanity of the 
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grantor was admitted, but in every instance he gave the facts 
upon which the opinion was based. The witness says, “ He 
knew him (the grantor) to be deranged,” and proceeds to say, 
“ from excessive use of spirituous liquors. He was in the habit 
of drinking to excess, which did bring about derangement of his 
mental faculties.” Again, the witness says, ‘plaintiff was re- 
peatedly deranged ;” but then follow facts and sayings which are 
given as proofs of derangement. “So much so, (proceeds the 
witness,) that he appeared to be afraid that his own negroes would 
kill him, and would say that they were after him to kill him.” 
These are the only instances of the expression of opinion by the 
witness, Brown, and the facts and circumstances are, in these in- 
stances, stated upon which the opinion is founded. 

[2.] This was a bill filed by a grantor against the grantee, for 
the delivery and cancellation of two deeds, conveying property, 
both personal and real, upon the ground of fraud and insanity. 
Upon the subject of insanity, the defendant requested the Court 
to instruct the Jury, “That sanity was always to be presumed, 
and that unless fixed insanity was shown previous to the execution 
of the deeds, the burthen of proof was ‘on the complainant to 
show that he was incapacitated at the very time of their execu- 
tion.” The Court did not give this charge to the Jury precisely 
as requested, but, upon the subject of insanity, instructed them as 
follows: “ What is the degree of mental imbecility or alienation 
of intellect produced by continued intoxication, excessive drun- 
kenness, old age, or any other cause, that will suffice to authorize 
a Court of Equity to set contracts aside, or cancel deeds made by 
a party that alleges that he was incapable of entering into such 
contracts? If the party had, at the time, sufficient mind and rea- 
son to be capable of knowing his real situation and condition—of 
knowing and understanding clearly what he is doing and perceiv- 
ing the effects of his acts—he cannot complain, subsequently, of 
the act done by him in disposing of or transferring his property. 
Now, whether he was of this condition and strength of mind, or 
whether he was not, is for you to determine, from the evidence 
introduced by both parties; and if, from this evidence, you be- 
lieve that he was of sufficient strength of mind to understand 
the nature and effect of his act, at the date of these deeds, they 
cannot be set aside. If incapacity, in the terms laid down by the 
Court, be proven to have existed with the complainant at any rea- 
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sonable time previous to the making of the deeds, for instance, 
during the year 1831, it is incumbent on the defendant to show 
that, at the time of executitig the deeds, capacity to contract was 
restored, and that his mind had become strengthened to that de- 
gree that he understood the nature and effects of his acts. Now, 
if you believe, from the evidence, that the previous incapacity 
did exist with the complainant, and there is no evidence of the 
restoration of his mind, at the date of the deeds, the conveyance 
should be avoided and you should find for the complainant ; but 
if, from the evidence, you believe that the complainant, at the 
date of these deeds, was of that degree of mind and reason to un- 
derstand the full nature and effects of his acts, the conveyances 
must be considered valid, and you should find for the defendant.” 

It seems to be agreed between the plaintiff in error and the 
Court below, that sanity is to be presumed, and that he who 
comes into Court to avoid his own deed, alleging his insanity, 
assumes the burthen of proving it. There was no question made 
between the parties as to this point. Nor is it denied by the 
plaintiff in error, that this burthen of proof as to the insanity of 
the grantor, at the time of the execution of the deeds, may be 
removed by proof of insanity at a time previous. That is to say, 
one alleging insanity, must prove it at the time the instrument 
sought to be avoided was made ; but if he should prove his insan- 
ity at a reasonable length of time anterior to the making of such 
instrument, then the presumption is, that it was continuous up to 
the time, and prevailed at the time when the instrument was 
made, and it devolves upon the other side to prove a lucid inter- 
val or sanity at that time. I do not, I say, understand that this 
proposition is controverted. I linger here, however, for one mo- 
ment, to show that this is the rule. I apprehend the same rule 
prevails both as to wills and deeds, where there is an application 
to set aside the one or the other. “If,” saysSir William Wynn, 
in Cartwright vs. Cartwright, “ you can establish that the party, 
habitually afflicted by a malady of the mind, has intermissions, 
and if there was an intermission of ‘the disorder at the time of the 
act, that being proved is sufficient, and the general habitual insan- 
ity will not affect it; but the effect of it is this, it inverts the or- 
der of proof and presumption. For, until proof of habitual in- 
sanity is made, the presumption is that the party agent, like all 
human creatures, was rational; but when an habitual insanity in 
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the mind of the person who does the act, is established, then the 
party who would take advantage of an interval of reason, must 
prove it.” 1 Phillim. Rep. 100. 

So, also, Lord Thurlow, in The Attorney General vs. Parnther, 
speaks to the same point. He says, “ If derangement is alleged, it 
is clearly incumbent on the party alleging it, to prove such derange- 
ment. If such derangement be proved, or be admitted to have 
existed at any particular period, but a lucid interval be alleged to 
have prevailed at the period particularly referred to, then the 
burthen of proof attaches on the party alleging such lucid inter- 
val, who must show sanity and competence at the period when 
the act was done, and to which the lucid interval refers; and it 
certainly is equally as important that the evidence in support of 
the allegation of a lucid interval, after derangement at any period 
has been established, should be as strong and as demonstrative of 
such fact, as when the object of the proof is to establish derange- 
ment.” 3 Brow. Ch. R. 441. 

Lord Thurlow is held to have gone so far in this case as to say, 
that where lunacy has once been established by clear proof, the 
party ought to be proved, by equally clear evidence, to be restored 
to as perfect a state of mind as he enjoyed before his lunacy. 
This extreme position is controverted by Lord Eldon, in ex parte 
Holland, and it seems to me with good reason; for, as argued by 
his Lordship, the strongest mind may be reduced by the delirium 
of fever, and be weaker than before the delirium, yet in such a 
case it would be unreasonable and unjust that such a person 
should be subjected to a commission, or be holden incapable of 
making a willor executing a deed. 11 Vesey, 11. 

Swinburne says, “ That if it be proved that tne testator was 
once mad, the law presumeth him to continue still in that case 
unless the contrary be proved.” Swind. pt. 2,§3, pl. 7. See, 
also, Hall vs. Warren, 9 Vesey,611. White vs. Driver, 1 Phil- 
limore’s Rep. 88. Groom vs. Thomas, 2 Hagg. 434. Godolph. 
pt. 1, ch. 8, §2. White vs. Wilson, 13 Vesey, 88. 1 Williams’ 
Ez’rs, 17,18. Evans’ Pothier, 2 vol. appendiz, p. 25. 

To return, now, to the case before me. Agreeing with the 
Court, as I have stated, in these particulars, the plaintiff excepts 
to the charge of the Court in the following words: “The presid- 
ing Judge comgitted error in charging, that if incapacity, in the 
terms laid down in the previous part of the charge, be proved to 
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have existed with the complainant at any reasonable time previ- 
ous to the making of the deeds—for instance, during the year 
_ 1831—it is incumbent on the defendant to show that, at the time 
of executing the deeds, capacity to contract was restored.” The 
complaint is, that the Court erred in its instructions as to what is 
that insanity which, when proven to exist previous to the act, will 
cast upon the defendant the burthen of proving a lucid interval at 
the time of the act. The views of the Court on this point we 
have seen, and will have again to refer to. The views of the 
plaintiff in error, as to what is such insanity, are found in the 
instructions asked and before recited. In those instructions it is 
claimed that it must be fixed insanity. Now, we are to decide 
which is right, the Court or the plaintiff in error. It does not 
seem to me that there is any serious difference between them; 
and that, among other things, the Court in its charge means fixed 
insanity—that is, habitual insanity, as contradistinguished from a 
temporary fit of madness—the result of fever, for example, or a 
drunken debauch—which will pass away with the cause which 
produced it. Does the plaintiff in error mean, by fized insanity, 
any more than this? If he does, he must be held to mean an in- 
sanity so remediless and irremovable as to admit of no lucid inter- 
val, at the bidding either of man or God. Such insanity as this 
the law does not contemplate. For, whilst habitual insanity, when 
once proven to exist, will be presumed to continue, yet it is but a 
presumption and may be rebutted. The law goes also upon the 
presumption, that even general or habitual insanity may be cured 
or depart, else what absurdity to admit the other side to the privi- 
lege of proving alucid interval. From the language used by the 
Court, from the character of the issue pending, and from all the 
facts and circumstances of the case, it is manifest that the presid- 
ing Judge did not contemplate, in his instructions to the Jury, any 
merely temporary derangement. If he could be so understood, 
there would be error in the charge. Drunkenness, for example, 
may render a man incapable of understanding the nature and 
consequences of his acts; yet continuous insanity cannot be pre- 
sumed from one fit of intoxication. Many illustrations of the 
same kind might be given. What the Court was considering was 
this inquiry, to wit: “ What is the degree of mental imbecility or 
alienation of intellect produced by continued intqxication, exces- 
sive drunkenness, old age, or any other cause, that will authorize a 
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Court of Equity to set aside a deed?” It is in answer to this, 
his own interrogatory, that he declares, “ If a party has, at the 
time, sufficient mind and reason to be capable of knowing his 
real situation and condition ; of knowing and understanding clearly 
what he is doing, and perceiving the effects of his acts,” his 
deeds cannot be set aside; and then negatively, he instructs the 
Jury, that if this amount of mind and reason is wanting, the 
deeds may be set aside. He then charges, that if derangement 
in these terms, that is, as thus defined, be proven to exist at a rea- 
sonable length of time previous to the making of the deeds, the 
presumption is that it continues, and the burthen of proof is cast 
upon the grantee to show a lucid interval at that time. 

The Judge, we are satisfied, spoke of general or habitual insani- 
ty. That must be whatis meant by fized insanity. It either 
means that, or it meanstoo much. Fized, in this connection, is a 
word not used in the books, and doubtless for the reasons I have 
suggested. Fixed does not belong to the vocabulary of this title 
of the law. Either, then, there is no disagreement between the 
Court and the plaintiff in error, or the plaintiff in error has the 
wrong ofit. In either event, his exception cannot be sustained. 

[3.] That degree of insanity or wnsoundness of mind which will 
authorize a Court of Equity, at the instance of the grantor, to set 
aside his deed, if existing at the time, is the insanity which, proven 
previously to exist, will change the burthen of proof. So Judge 
Sayre ruled, and rightly. It may be satisfactory to inquire 
briefly, whether he was right in his definition of insanity ? 
Whether he legally defined to the Jury that insanity, which is 
good ground in Equity for the cancellation of adeed? In defin- 
ing insanity, no stereotyped form of words is necessary. Nor is 
it necessary for me to go into an unprofitable discriminatory 
notice of idiocy, lunacy, derangement, non compos mentis, &c. 
When Equity interferes, it is upon the ground of unsowndness of 
intellect, and the fraud that is necessarily involved in the acquisi- 
tion of property from an insane person. If Judge Sayre’s defi- 
nitions of insanity are analyzed, he will be found to have ruled, 
that if one is not possessed of that degree of mind and reason, equal 
toa full and clear understanding of the nature and consequences of 
his act, such an one is insane, so far as to authorize a Court of 
Equity to set aside his acts when they are injurious to himself. This, 
I believe, is substantially in accordance with the authorities. 
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Upon the authority of Lord Coke, it was at one time a rule of 
the Common Law, that a man shall not be allowed to stultify him- 
self. Beverly's Case, 4 Coke, 123. Co. Litt. 147. Fitzherbert, 
Britton and Bracton deny that there ever was such a rule of the 
Common Law. If there was, it is exploded, as it ought to be, as 
opposed to justice and common sense. Holt, Ch. J.in Thompson 
vs. Leach, speaks of it with forceful condensation thus: “It is a 
rule unaccountable that a man shall not be able to excuse himself 
by the visitation of Heaven, when he may plead duress from men 
to avoid his own acts.”” 3 Mod.301. Insanity is now a good de- 
fence at law to a specialty, and also to a parol contract in the 
United States; to a specialty in England, and, with some modifi- 
cation, to a parol contract there. 1 Fonb. Eg. 46. Yates vs. 
Boen, 2 Stra. 1104. Buller, N. P. 172. 5 Pick. 431. 11 Ib. 
304. 15 Johns. 503. 4 Conn. 203. 2 N. H.R. 435. 3 Car. § 
Payne, 50. As to insanity in criminal cases, see Roberts ve. The 
State of Georgia, 3 Kelly, 310. Evans’ Pothier, vol. 2, app. no. 
3, p. 28. See Story’s Eq. Jurisp. §225, note 1 on p. 230, also §226 
and notes. 5 B. & C.170. S.C. D. & R.618. 3 Camp. Rep. 
126. 1 Moody & Malk. 105, 106, note db. 

We are now, however, in a Court of Equity. The consent of 
the mind, acting intelligently, is necessary to the validity of acts 
done and contracts made. ‘ Consent,” says Story, “is an act of 
reason, accompanied with deliberation ; the mind weighing, as in 
a balance, the good and evil on both sides.” Ey. Jurisp. §222. 
To give consent there must be capacity, therefore, to know and 
understand fully the nature of the act done, and its effects upon 
the interests of the agent. The want of this power to give a ra- 
tional and deliberate consent, is the ground upon which Courts of 
Equity will set aside the contracts of idiots, lunatics and other 
persons non compos meniis. This is according to the law of na- 
ture, (De Jure Belli Grotius, 6. 2, ch. 11, §5,) and was adopted 
by the Civil Law. Inst. lib. 3, tit. 2, §8. Dig. lib. 50, tit. 17, 
1, 5, 1, 40. 

Such persons being incapable of entering into any valid con- 
tract, or to do any valid act, every person dealing with them, 
knowing their incapacity, is deemed to perpetrate a fraud upon 
them and their rights. “And surely,” says Judge Story, “if 
there be a single case in which all the ingredients proper to con- 
stitute a genuine fraud are to be found, it must be a case where 
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these unfortunate persons are the victims of the cunning, the ava- 
rice and corrupt influence of those who would make an inhuman 
profit from their calamities.” Eg. Jurisp. §227. 

A Court of Chancery will, therefore, because of insanity, and 
the fraud which the law infers from a dealing with the insane to 
his injury, set aside the deed of such insane person. Such being 
the principles of action in these cases, the definition of Judge 
Sayre of that insanity which will authorize the intervention of a 
Court of Chancery, in our judgment, is in accordance with them, 
and, therefore, sufficient. Incapacity to assent to a contract by 
reason of unsoundness of mind, is the test in Equity of the inva- 
lidity of the contract. When a man, according to the charge of 
the Court, is not possessed of that degree of mind and reason 
equal to a full and clear understanding of the nature of his act— 
if he cannot distinguish between a sale for value and a gift, for 
example—and farther, when he has no clear and full understand- 
ing of the consequences of his act ; for example, is not cognizant 
that it strips him of his property and vests it in another, or disin- 
herits his children—he is to be held and taken as incapable of 
consenting, and is insane. This may suffice for this case. To 
guard against misconstruction, however, it may be well to say, 
that such intellectual derangement as disables one from under- 
standing, i all cases, the nature and consequences of his acts, is 
not necessary to establish insanity; for one may reason never so 
wisely and learnedly, and yet be insane as to particular persons or 
things. See Dew vs. Clarke, 1 Add.279. 31b.79. The objec- 
tion here, however, is not that the learned Circuit Judge went too 
far, but that he did not go far enough. 1 Williams’ Ez’rs, 16 to 
34. Story’s Eq. Jurisp. §§222, ’3,’4, ’5, ’6, ’7, °8, ’9, 230. Shel- 
Jord on Lunatics, ch. 2. p. 35 to'74. 3 Brow. Ch. R.441. 1 Fonbl. 
Eq. 6.1, ch. 2, §3; note x. Evans’ Notes to Pothier, 2 vol. app. no. 
3, p. 28. 11 Vesey, 11. 9 Jb. 611. 1 Phillim. 363. 3 Hagg. 
605. 1 Phillim. 88. 2 Add. 445. . Ib. 210. 5 Russ. Ch. Cas. 
166, 167. 13 Vesey, 89. Chitty’s Med. Juris. ch. 9, §5, p. 358, 
359. 

[4.] The Statute of Limitations being pleaded, the plaintiff in 
error complains that the Court committed error “in refusing to 
charge the Jury, that admitting that the complainant was inca- 
pacitated, at the time of making the deeds, yet, if séven years 
elapsed after his restoration to capacity, before the filing of his 
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bill, to set the deeds aside, with knowledge that such deeds ex- 
isted, that complainant’s right to relief was barred by the Statute 
of Limitations.” The exception thus expressed, asserts the prop- 
osition, that mere lapse of the statutory term of years, irrespect- 
ive of possession in the defendant, or those under whom he may 
claim, will bar a recovery. The Statute unquestionably would 
begin to run against him from the time of the removal of his dis- 
ability and knowledge of the existence of the deeds, in favor of 
one holding possession; and if the possession continues for the 
term, the title of the defendant would be perfected under the 
Statute, but not otherwise. To set up a title under the Statute, 
it must be pleaded and proven. 

[5.] The plaintiff asserting his title, will prevail, even though he 
may not have instituted suit within seven years from the accrual 
of his right of action, unless he is met by a title by possession. 
The Statute, in short, conveys no title, unless possession is proven. 
Stile vs. Finch, Cro. Car. 404. 21 Pick. 404. 2 Ld. Raym.838. 
Ventries, 191. 2 Mass.87. 2 Wend. 294. 4 Gill & Johns. 439. 
5 Har. & Johns. 425. 4 M. & Welsh. Ex. R. 339. 3 Scott, C. 
B. 265. The only farther exception not covered by what I have 
already said, is stated in the assignment as follows: “ The Court 
erred in charging the Jury, that if the deeds show that they were 
not to take effect, or the estate to be enjoyed until the death of 
the complainant, that the Statute of Limitations constituted no bar 
to complainant’s relief.” 

The point of this exception is this : the Court submitted the legal 
effect of the deeds to the Jury, and therein iserror. It wasclear- 
ly not the province of the Jury to construe these deeds, to deter- 
mine whether, upon their face, they took effect and passed the 
property at once, whether the instruments were deeds or testa- 
mentary papers. That appertained to the Court. The Court 
was not requested to instruct the Jury, as to the legal effect of 
the deeds; their legal effect does not appear from the record, to 
have been made a question. If, in the absence of a request to 
charge the law, as to any point growing out of the case, the Court 
does instruct the Jury erroneously, it is error. But we do not 
believe that the presiding Judge intended to submit the construc- 
tion of these deeds to the Jury. 

There were two deeds in this case—one of personalty, and the 
other of realty, One was no doubt a testamentary paper, and 





MILLEDGEVILLE, NOVEMBER TERM, 1849. 495 
Butt vs. Maddox. 








the other a deed ; and it was insisted in the argument that these 
things were conceded on the trial. Disregarding that, the record 
discloses no contestation about their legal effect. The Court said, 
« If the deeds show that they were not to take effect, or the estate 
was not to be enjoyed until the death of the complainant, the 
opinion of the Court is, that the Statute of Limitations creates no 


”? 


bar. 
The Court was clearly instructing the Jury in reference to the 


Statute of Limitations. Putting the matter hypothetically, if, 
&c. &c. does seem to leave the construction of the instru- 
ments to the Jury. We are not, however, satisfied that the 
Judge so intended, and are loth to pronounce that an error which 
was not decided. We shall not, on this exception, send the case 
back; for had the Court instructed the Jury, that one or both the 
deeds took effect from their date, the Jury could not have found 
for the defendant ; for, according to the testimony, the defendant 
had not a statutory title, it not having been proven that he held 
possession for the statutory term; and although there is some 
evidence of his possession at one time, yet, nothing is proven from 
which the Jury could infer possession for the whole term. 
Let the judgment below be affirmed, 





No. 82.—Joun Burt, trustee, &c. plaintiff in error, vs. Tuomas 
Mappox, defendant. 


[1.] Judgments on the foreclosure of mortgages, are not within the Act of 
1823, which declares null and void all judgments upon which no execution 
has issued; or if issued, upon which execution no return has been made 
within seven years. 

[2.] When mortgaged property is levied on under a judgment of foreclosure, 
and a claim interposed, the plaintiff in execution must prove title to the 
property in the defendant, at the date of the mortgage, or make out a prima 

facie case, by proof of possession i the mortgagor at that time, before the 
claimant is put upon an exhibition of his title. 
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(3.] It is errorin the Court, although he may charge the law correctly, to 
instruct the Jury in reference to a state of facts not proven. 


[4.] Where the property is claimed by a trustee: Held, that the mortgage 
deed and judgment of foreclosure, although the mortgage recites that the 
property is and has been, for some time, in the possession of the claimant 
in his natural character ; and although the mortgage deed is attested by the 
claimant, as a Magistrate, do not raise a prima facie presumption of right 
and title in the mortgagor, to the property. 


Claim, in Warren Superior Court. Tried before Judge Sayre, 
April Term, 1849. 


A mortgage fi. fa. in favor of Thomas Maddox, against Terry 
Oliver and Monclaiborne Andrews, was levied on a tract or lot 
of land to which John Butt, as trustee for his children, interposed 
his claim. 

On the trial, it appeared that no entry, by the proper officer to 
execute and return, had been made on the mortgage fi. fa. within 
seven years from the date of its issue ; and the claimant contend- 
ed it was therefore dormant, under the Act of 1823. The Court 
overruled the objection, and claimant excepted. 

The original mortgage was given in evidence, to which John 
Butt, J. P. appeared to be a witness. No evidence was before 
the Jury, to show title or possession in the defendants in f. fa. ei- 
ther at the time of the execution of the mortgage, or subsequent 
thereto. 

Counsel for claimant requested the Court to ‘charge the Jury, 
‘«‘ That as the plaintiff in execution has not shown that the defend- 
ants in fi. fa. have been in possession of the property levied on, 
since the execution of the mortgage, and shown no title to the. 
property levied on, in the defendants in fi. fa. they cannot find the 
property subject to the execution, but must find for the claimant.” 
The Court declined so to charge, and claimant excepted. 

The Court charged as follows: “ The facts of the mortgage 
and judgment of foreclosure, create prima facie or presumptive 
evidence of right and title in the mortgagor, if there be no other 
person than the mortgagor or his tenants in possession, but if 
there be evidence, to satisfy you that some other person than 
the mortgagor or his tenants, were in possession at the date 
of the mortgage, this presumption of law does not arise; and 
to render the property liable, it must appear that the party 
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claiming adversely to the plaintiff, was in possession of the land | 
under the mortgagor, or was privy to the execution of the mort- 
gage, and assenting to the act of the mortgagor, in conveying the 
property by the mortgage. If the claimant was assenting, com- 
mon justice requires that he should not now oppose the rights of 
the plaintiff.” 

Which charge was excepted to by claimant— 

1st. Because it was predicated upon a state of facts which did 
not exist in the case, and of which there was no evidence before 
the Jury. 

2d. In instructing the Jury that the mortgage and judgment of 
foreclosure created prima facie or presumptive evidence of title 
in the mortgagor, if there be no other person than the mortgagor 
or his tenants in possession. 

3d. In instructing the Jury, that when the mortgagor or his 
tenants, were not in possession at the date of the mortgage, in or- 
der to render the property liable, it must appear that the party 
claiming adversely, was privy to the execution of the mortgage, 
or assenting to the act of the mortgagor, in conveying the prop- 
erty by the mortgage, &c. when there was no evidence of any such 
facts before the Jury. 
On these several exceptions, error is assigned. 
























Toomss and Cone, for plaintiff in error. 







W. C. Dawson, for defendant in error. 







By the Court——Nisset, J. delivering the opinion. 






[1.] The first question made in this record, is, whether the 
judgment, being a judgment founded on the foreclosure of a mort- 
gage, is subject to the provisions of the Act of 1823, which de- 
clares that all judgments thereafter to be rendered in any of the 
Courts of this State,on which no execution shall be sued out; 
or upon which execution, if sued out, no return shall be made by 
the proper officer for executing and returning the same, within 
seven years from the date of such judgment, shall be void and of 
no effect; it depends mainly upon the construction of the Acts 
of 1823 and of 1822; upon the construction of the Act of 1822, as 
well as that of 1823, because they are in pari materia. The Act 
VOL. vil. 63 
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of 1823 is an Act, by its title, to amend the 3d section of the Act 
" of 1822. It amends that Act, by repealing the 3d section, and 
re-enacting it with a proviso. The 3d section, thus repealed, con- 
tained precisely the provisions of the Act of 1823, above recited, 
without the proviso. The proviso contains the amendment, and 
is to the effect, that plaintiffs in the judgments declared null and 
void, may renew them after seven years, in cases where, by law,, 
they would be entitled so to do; and that the liens of such re- 
vived judgments shall take effect only from the revival. Tere- 
Sore, the two Acts of 1822 and 1823, are clearly in part materia—they 
relate, so far as the question now under review is concerned, to 
the same subject matter. As the Act of 1823 contains only the 
one enactment, as above stated, with the proviso added; and as 
that enactment was in the Act of 1822, we may limit our consid- 
eration to the Act of 1822, as it originally stood, with the proviso 
to the Act of 1823 added to the 3d section of that Act. This will 
simplify the work of construction. Are, then, judgments on fore- 
closure of mortgages within its operation? It is conceded that 
they are within its letter, because, in terms, it embraces “all 
judgments that may hereafter be rendered in any of the Courts of 
this State.” But we believe that judgments on foreclosure of 
mortgages, are not within the mischief intended to be remedied 
by the Act of 1822; and that the judgments contemplated by it, 
are such only as have, by law, the force and effect of a lien; and 
that all judgments, in the language of the Act, means all of that 
class. Judgments of foreclosure have not, by law, a lien; they, 
and executions founded on them, are but the mstruments by 
which the amount of the mortgage debt is ascertained, and by 
which the mortgaged property is brought to sale. They have 
not, by law, the element of lien; and as such, in the light of the 
mischief to be remedied by the Act of 1822, are harmless. Is 
it true that they have not? This is scarcely a questionable prop- 
osition. By Statute in Georgia, generally, judgments take lien 
upon all the property of the defendant, from their dates. A debt 
by promissory note, creates no lien; but when judgment is ren- 
dered thereon, the judgment is a lien from its date. This lien is 
a vital element of the judgment which did not belong to the con- 
tract ; it began with its date, and ran with it, though time indefi- 
nite. Now, to limit the range of this lien, to certain intents and 
purposes, and because of certain mischiefs growing out of it, the 
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Legislature passed the Acts of 1822 and ’3. But different, alto- 
gether, is the nature of a judgment on the foreclosure of a mort-— 
gage. To know the nature of that, let us look, first, into the le- 
gal character of a mortgage. (Both at Law and in Equity, in this 
State, itis a security for a debt; it is created by contract; it is 
the act of the parties.J 

The property mortgaged is in the nature of a pledge, upon 
which a lien attaches in favor of the mortgagee; which lien is dis- 
charged by the payment of the debt secured. Ifthe mortgagor 
fails to pay according to the conditions of his contract, then, the 
law provides the means of enforcing payment, by a judgment 
against the property, and a sale by execution, issued upon it. 

This is done by petition to the Superior Court, in case of mort- 
gages upon land, acting as a Court of Law, in lieu of a proceed- 
ing in Equity, asin England. Discarding, for the purposes of 
this opinion, any enlarged view of the extensive subject of mort- 
gages, this is presented as the simple and truthful view of a mort- 
gage. Cholmondely vs. Clinton, 2 Jac. §& Walk. 1 to 189. Sto- 
ry’s Equity Juris.§1015. 1 Kelly, 193, ’4. 

It is inthe nature of a contract, by which a lien is created upon 
property, to secure the payment of a debt, with interest and costs. 
The lien is part and parcel of the contract; it grows out of the 
act of the parties, and exists as well anterior as subsequent to 
the judgment of foreclosure; and, as a general rule, that mort- 
gage which is first in point of time, is first in point of right. 
Such being the character of a mortgage, we inquire what is the 
character which belongs to a judgment of foreclosure? The 
Judiciary Act of 1799, (Prince, 423,) provides, upon the due pub- 
lication or service of a rule of foreclosure, that the Court shall 
“give judgment for the amount which may be due on the mort- 
gage, and order the property mortgaged to be sold in such man- 
ner as is prescribed in cases of execution.” The mortgagor is 
entitled to come in and contest the amount claimed to be due; 
and in that event, auditors are appointed to liquidate the accounts 
between the parties, and either party is entitled to a new trial; 
and in that event, the trial is as in cases of appeal in other cases. 
In cases of mortgages on personal property, the mortgagee makes 
affidavit of the principal and interest due on the mortgage which 
is annexed to it; and thereupon, execution issues as on a judg- 
ment, &c. Prince, 424. In both cases, the duty of the Court is 
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to ascertain the amount due on the mortgage, and to order the 
sale of the property. The judgment is an ascertainment of the 
amount due, upon which the process issues for the sale of the 
property ; that judgment is clothed gvith no lien ; it is the means by 
which the lien created by the mortgage, is fixed upon the property 
for the debt due ; and itis the basis of a process by which that lien is 
enforced ; that is its legal character. The lien is ascertained by 
reference to the mortgage ; it is anterior to the judgment ; it takes 
date from the date of mortgage. And although to some intents, 
the mortgage may be considered as merged inthe judgment, 
yet, for the purposes of the lien it is still vital. It is manifest, 
therefore, that a judgment of foreclosure differs from a general 
judgment in this essential particular; that no lien attaches to it. 
This being the case, it is not within the mischief intended to be 
remedied by the Act of 1823. The mischief which that Act was 
intended to remedy, grew out of the lien of judgments. The ob- 
jects of the Act of 1823, are declared in the title and preamble of 
the Act of 1822, of which, as we have seen, it isamendatory. The 
title is “an Act to amend the 26th section of the Judiciary Act, 
passed 16th day of December, 1799; and also, to prevent a frau- 
dulent enforcement of dormant judgments.” The preamble, after 
reciting that a contrariety of decisions had taken place in the dif- 
ferent circuits of the State, as to the time when the property of 
the person against whom a judgment is entered, is bound, pro- 
ceeds to declare: “ And dormant judgments, by being collusive- 
ly kept open, are made the instruments of fraud on innocent pur- 
chasers, and often operate oppressively on vigilant and dona fide 
creditors. Be it enacted, &c.”’ From both of which, it is clear 
that the mischief of the Act of 1799 was this, to-wit: judgments, 
by that Act, having a lien from their date, which bound all the 
property of the defendant, then by him owned, or subsequently 
acquired, and which overrode the title of innocent purchasers, 
and also the lien of younger judgments, were collusively kept open. 
The mischief was, that these judgments were fraudulently kept 
open when paid; their lien continuing through an indefinite 
time. The object of the law was, to protect the rights of inno- 
cent purchasers and vigilant bona fide creditors. (See a case giv- 
ing this construction to the Acts of 1822 and ’3, determined at 
Gainesville in September last, and not yet repored. 7 Ga. R.) 
Accordingly, in pursuit of this object, the 3d section of the Act 
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of 1822, and the Act of 1823, make null and void all judgments 
upon which no execution has issued within seven years; or if 
execution has issued, upon which execution. no return shall be 
made within seven years, yet, with the right reserved in the plaintiff 
to renew, with a lien in the revived judgment, commencing at the 
time of the revival. This was the remedy. The construction 
which this Court has given to this Act, is, that such judgments 
are not void for all purposes; their lien is annulled, and also their 
capacity to enforce a sale ; but they are valid, as the evidence of 
a debt which will support an action, and may be revived by scire 
facias. If these things areso, how can it be said that judgments on 
mortgages, which have no lien, are within the mischiefs to be rem- 
edied by these Statutes ? 

Again, these Statutes, being amendatory ofthe 26th section of 
the Judiciary Act of 1799, and their provisions having reference 
to judgments, they are clearly to be considered as relating alone 
to the judgments which are embraced inthat section. And what kind 
of judgments are they? Not judgments on mortgages, for this con- 
clusive reason, to-wit : the Act of 1799 relates to judgments which 
bind ail the property of the defendant, from their date. The Act 
of 1799, speaking of judgments, enacts that “ all the property of 
the party against whom such judgment shall be entered, shall be 
bound from the signing of the first judgment.” The Legislature 
did not intend to embrace judgments on mortgages, in the 26th 
section of the Act of 1799; it has never been so held by any 
Court in Georgia. They did not intend to interfere with the law 
of mortgages—to enlarge their specific lien into a general lien. 
Neither, therefore, the old law, under which the mischief origi- 
nated, nor the new laws, which prescribe the remedy, contem- 
plated judgments upon foreclosure of mortgages. 

All the answer that can be made to this clear reasoning is, that 
the letter of the Act of 1823 embraces them. That Act speaks 
of all judgments, All, as we have presented this subject, is sus- 
ceptible of a very rational and legitimate generality of construc- 
tion, judgments on mortgages being excluded. If they are em- 
braced, then we are driven to hold, that when speaking of judg- 
ments, the Legislature mean mortgages—two things essentially 
different. If like mischiefs grow out of mortgages, it is compe- 
tent for the Legislature to prescribe a like or other remedy—it is 
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not competent for this Court to do it. Upon this assignment, we 
think the ruling of the Court below was according to law. 

The instructions asked by the plaintiff in error, ought to have 
been given. This being a claim, the only evidence before the 
Jury was the mortgage deed from the defendant in execution to 
the plaintiff, and the mortgage fi. fa. with the Sheriff’s entry of 
the levy. The property is described in the mortgage as property 
now, and for some time past, in the possession of John Butt, and 
John Butt, J. P.is one of the subscribing witnesses to the mort- 
gage, and the claim was put in by John Butt, trustee for his chil- 
dren. When the cause went to the Jury, the Court was request- 
ed to charge them, “ That as the plaintiff in execution has not 
shown that the defendants in fi. fa. have been in possession of the 
property levied on, since the execution of the mortgage, and have 
shown no title to the property levied on, in the defendants in fi. fa. 
they cannot find the property subject to the execution, but must 
find for the claimant.” The Court declined thus to charge the 
Jury, but instructed them as follows: “The facts of the mort- 
gage and judgment of foreclosure, create prima facie, presump- 
tive evidence of right and title in the mortgagor, if there be no 
other person but the mortgagor or his tenants in possession; but 
if there be evidence to satisfy you that some other person than the 
mortgagor or his tenants was in possession at the date of the 
mortgage, this presumption of law does not arise, and to render 
the property liable, it must appear that the party claiming ad- 
versely to the plaintiff, was in possession of the land under the 
mortgagor, or was privy to the execution of the mortgage, and 
assenting to the act of the mortgagor, in conveying the property 
by the mortgage. If the plaintiff was assenting, common justice 
requires that he should not now‘oppose the rights of the plaintiff.” 

[2.] The question to be tried on a claim is, whether the prop- 
erty be liable to the judgment, as the property of the defendant 
inthe judgment? The issue is between the claimant and the 
plaintiff in execution, as to the ownership of the property. It is 
incumbent on the plaintiff in execution, in the first instance, to 
make out a prima facie case of property in the defendant in exe- 
cution. When this is done, the onus is shifted, and the claimant 
is put upon an exhibition of his title. If the plaintiff in execu- 
tion shows title in the defendant, that of course will change the 
burthen of proof. He is not, however, compelled to do this. He 
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may make out a prima facie case, when the execution levied is 
founded ona general judgment, by proving possession in the de- 
fendant, or his tenants, at the time the judgment was rendered or 
subsequent thereto. If he shows neither, he must fail. In case 
of a judgment on mortgage, I apprehend, he must show title or 
possession in the mortgagor at the date of the mortgage; because 
the mortgage lien is specific, attaching only on the property mort- 
gaged, by virtue ofthe mortgage contract. To create this lien, 
the mortgagor must own the property when the mortgage is exe- 
cuted. Subsequently acquired title will not relate back to the 
date of the mortgage, and create a lien which the mortgage itself 
does not create. For example, mortgaged property, to which 
title is acquired subsequent to the execution of the mortgage, 
would be liable to a general judgment against the mortgagor, to 
the exclusion of the mortgage, although such general judgment 
be younger than the mortgage. Now, in accordance with these 
principles, are nearly all the propositions laid down by the Court. 
For example, it is true that the facts of a mortgage and judgment 
of foreclosure, if there be no other person than the mortgagor or 
his tenants in possession at the date of the mortgage; that is, if 
he or his tenants. be there in possessiun, will create “ prima facie, 
presumptive evidence of right or title in him.” 

It is also true, as stated by the Court, that if another person be 
in possession at the date of the mortgage, this presumption of 
law does not arise. It is farther true, that if the third person in 
possession be privy and assenting to the execution of the mort- 
gage, and to the conveyance of the property, he will be estopped 
from setting up a claim adverse to the title of the mortgagee. 

[3.] All these propositions are abstractly true, but are practi- 
cally wrong in this case, because they are hypothetical. There 
was no evidence adduced, which either required or authorized 
the submission of them to the Jury. They might, no doubt 
did, mislead the Jury. It was, therefore, according to a well- 
settled rule, error to instruct them upon these points. There 
was, in this case, no legal evidence of title or possession in the de- 
fendant in execution, nor was there any legal evidence that the 
claimant was privy and consenting to the execution of the mort- 
gage, and if so, the instructions asked by the plaintiff in error, 
were the only instructions proper to the case. The mortgage 
proved that the defendant had, in fact, mortgaged certain property 
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to the plaintiff, but it did not prove or raise the presumption, in 
law, that he owned that property. It would be ruinous to hold, 
that the fact that one has taken upon himself, right or wrong, to 
convey the property of another, was prima facie evidence of right 
‘ or title to that property. The judgment demonstrates that the 
mortgagor owed the mortgagee, upon the mortgage debt, so much 
money ; but it does not demonstrate that the defendant owned the 
property, and the execution is but the process of the Court, prov- 
ing the authority of the Sheriff to make the levy ; but the issue 
lies before all these. The question is, was the defendant owner of 
the property at the date of the mortgage ? Had he, by right or 
title, power to give to the mortgagee a lien upon it ? 

[4.] Much stress was laid inthe argument upon two things, to 
wit : that by recitals in the mortgage, the property was in posses- 
sion of Butt, the claimant, and that he, Butt, witnessed the mort- 
gage as a Magistrate. From these two facts it was insisted, that 
there was evidence before the Jury that he, Butt, admitted him- 
self the tenant of the mortgagor, attorned to him, and thus the 
possession of the mortgagor was proven ; or that the attestation 
of the deed was an assent to the right and title of the mortgagor, 
and thus the claimant was estopped from claiming adversely to 
the plaintiff in execution. The recital that Butt was in posses- 
sion, taken singly, is against the plaintiff, for it proves possession 
out of the defendant. Coupled with the attestation, by Butt, of 
the mortgage deed, what does it prove? It does not follow, that 
because one witnesses a deed, that he knows its contents—it may 
or it may not be read to or by the witness. He is called fo attest 
the execution, the signing, sealing and delivery, and no more. If 
the identity of the witness with the claimant was established, I 
should be inclined to hold, that the presumption would be, that 
he knew the contents of the deed, and not dissenting, at the time, 
to the conveyance of the property, the inference might be drawn 
that he was not the owner, and that the grantor was, and that his 
possession was under the grantor. Here, there was no evidence 
of identity. Whether John Butt, J. P. who witnessed the mort- 
gage, was the same with John Butt, claimant, is not proven or at- 
tempted to be proven; but the fact is, that if they are the same 
natural persons, they are different in the law; for John Butt does 
not claim in his own right, but in autre droit, as trustee for his chil- 
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dren. . His attestation, in his character as a Justice of the Peace, 
cannot, on this issue, affect the rights of his cestwi que trusts. 

Let the judgment of the Court below be reversed on the last 
assignment. 









No. 83.—Georce L. Biro, plaintiff in error, vs. TeLotus Apams, 
defendant. 










[1.] In an action upon a negotiable note, barred by the Statute of Limitations, 
a new promise made by the maker to a prior holder, is sufficient totake the 
case without the operation of the Statute. The case of Martin vs. Broach, 

in 6 Ga. Reps. reviewed and affirmed. 











Assumpsit, &c. in Taliaferro Superior Court. Tried before 
Judge Sayre, September Term, 1849. 






George L. Bird brought suit against Telotus Adams, on a pro- 
missory note made payable to Daniel A. Farmer or bearer. The 
note, on its face, was barred by the Statute of Limitations. The 
second count in the declaration alleged, that after the bar of the 
Statute, attached, Adams promised to pay the amount of the note 
to one Williams, who was then the holder of the note, and that 
subsequent to the promise, Williams transferred the note to 
plaintiff, who sued as bearer. 

Defendant’s counsel demurred to the second count, on the 
ground that the promise to Williams was not negotiable, and did 
not enure to the benefit of plaintiff. The Court sustained the de- 
murrer, and this decision is alleged as error. 















L. H. Srernens, for plaintiff in error, cited— 


2 Greenlf. Ev.§441. Little vs. Blount, 9 Pick.488. 4 Johnson, 
461. Whitney vs. Bigelow, 4 Pick. 110. 






ANDREWS, for defendant, cited— 
VOL. vil. 64 
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Martin vs. Broach, 6 Ga. Rep. 21. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The declaration in this case contained two counts, one 
upon the note, which was a negotiable paper, and the other upon 
a new parol promise to pay. The promise to pay was made to a 
prior holder of the note, and the question is, whether an action 
can be sustained in favor of a subsequent holder of a negotiable 
paper barred by the Statute, upon a promise made to a prior 
holder. The argument on the negative side of this question is 
briefly this: the old debt is absolutely extinguished by the Stat- 
ute, and the new promise is a distinct and independent contract— 
it is alone the foundation of the action, and being a verbal prom- 
ise, and therefore not negotiable, no action will lie upon it, ex- 
cept in the name of the person to whom it was made. It is claimed 
by the counsel for the defendant in error, that this reasoning is sus- 
tained by the decision of this Court in Martin vs. Broach and 
_ others. 

The old idea that a new promise relieved against the operation 
of the Statute of Limitations, by removing the presumption of 
payment, has been exploded, and it is now held, very generally, 
that when the Statute has taken effect, the old note is extinguish- 
ed, and the new promise is, of itself, a ground of action—a new 
contract, the consideration for which is the old debt. This is the 
doctrine held in Martin vs. Broach. It is, however, there ‘qualifi- 
ed very distinctly. There is a very intelligible and reasonable 
sense in which it is true, that a contract barred by the Statute of 
Limitations is extinguished, whilst, at the same time, for some 
purposes, it may be valid and.subsisting. For example, if the 
contract be barred by lapse of time, and the Statute is pleaded, 
and there is no reply to it, the contract is extinguished—it cannot 
be enforced—the plea will prevail; and it will prevail on the 
ground, that by law, the plaintiff having failed to sue within the 
time prescribed, he has neither right of action nor remedy after- 
wards upon that contract. 

In such a case, by legal necessity, if the plaintiff does not dis- 
miss his suit, the judgment of the Court must be in favor of the 
defendant. In all such cases, it is true, that the contract is extin- 
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guished ; but if the note be barred on its face, and suit is brought 
upon it, and the Statute is not pleaded, the plaintiff will recover; 
for in that case the presumption of law is, that the defendant has 
waived the statutory bar. The judgment for the plaintiff will be 
valid and may be enforced. In all such cases the original con- 
tract is not extinguished. It was at one time held, that the Stat- 
ute effected a bar, by its own inherent force, without a plea—that 
is, that an action on a note barred on its face, was demurrable. 
The rule was abandoned mainly for the reason, that by it the 
plaintiff was cut off from the benefit of relying upon any of the 
exceptions in the Statute. If he is within any of the exceptions 
of the Statute, and a plea of the Statute is filed, then being warn- 
ed, he can reply the exception. This privilege he cannot exer- 
cise, if his suit is liable to be dismissed upon demurrer to the 
action. The rule now is, that the Statute must be specially plead- 
ed, unless, by law, it may be proven under the general issue, 
That, however, is a relying upon the Statute by the defendant, 
as much as in case of a special plea. Cro. Car. 404. 21 Pick. 
404. 2 Ld. Ray. 838. Ventris’ R.191. 2 Mass.87. 2 Wend. 
294. 4 Gull. § Johns. 439. 5 Har. & Johns. 425. 5 Conn. 335. . 
4 Mees. & Welsby, Exch. R. 339. 3 Scott’s C. B. Rep. 265. 2 
Bing. N. C.713. Angell on Limitations, 312. 

Again, if the Statute is pleaded, and the plaintiff, (under the 
English mode of pleading, and under our own until the case of 
Martin vs. Broach,) replies a new promise and proves it, although 
the old contract is the apparent cause of action, yet the real and 
substantial cause of action is the new promise. The plaintiff re- 
covers, not upon the note or other contract set out in the decla- 
ration, but upon the new promise set out in the replication. Itis 
really the same as if he had counted on the new promise so far 
as his recovery is concerned. The replication transfers, as_ it 
were, the promise to the declaration. “ When the Statute is 
pleaded, (says Angell,) the plaintiff may therefore reply the new 
promise, and -when the pleadings assume this shape, the original 
promise is apparently the cause of action, but it is the new prom- 
ise alone that gives it vitality,and that is substantially the cause of 
action.” Angell on Limit. 315. Without the new promise, the 
plea prevails—with it, the plaintiff prevails; and this is what this 
Court mean when, in Martin vs. Broach, they hold that the new 


promise is the cause of action. It is apparent that these doctrines 
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leave the old contract to avail the holder for what it is worth. If it 
be negotiable, it may enter into the circulation with such credit and 
value as men, cognizant of the laws of the land, may give to it— 
it is of itself the ground of an action, and may be the ground of a 
recovery ; but it is, in all events, liable to be met in the Courts of 
Justice with the plea of the Statute, whilst it, at the same time, car- 
ries with it, into whose soever hands it may pass, the right of the 
plaintiff in a suit on it, to reply to such plea a new promise. The 
debt is not extinguished—it is still due in conscience, and as above 
explained, due inlaw. “If, then,” say this Court in Martin vs. 
Broach, “ four years elapse after the cause of action accrues on 
an open account, there can be no recovery thereon, still the debt 
is not extinguished—it remains due in conscience, and the moral 
obligation to pay is a good consideration for the new promise. 
It remains, in some respects, due in law, too; for if the defend- 
ant omits or declines to plead the Act of Assembly, he is to be 
considered as having waived the benefit of it, and the plaintiff 
may recover against him.” 6 Ga. Reps. 37. 

Such are the principles settled by this Court in the case of 
Martin vs. Broach, which is relied upon by the defendant in error. 
With such principles in view, that case establishes a new rule of 
pleading, when a party plaintiff relies upon a new promise. As 
before stated, the English Courts adhere to the practice of de- 
claring on the old promise, and leaving the plaintiff to avail himself 
of the new promise by replication. See Upton vs. Else, 12 
Moore’s R. 303. Such, too, is the practice in some, perhaps most 
of the States of our Union, and such has been the practice in our 
own Courts. This Court has changed that practice, and in ac- 
cordance with the principles involved, and in accordance with our 
own Statute, they ruled, in Martin vs. Broach, that where a plain- 
tiff relies upon a new promise, he must bring his action upon 
that, setting forth the old promise as the consideration and in- 
ducement of the action. This was thought necessary by the Act 
of 1799, which requires that the petition “ shall contain the plain- 
tiffs charge, allegation or demand, plainly, fully and distinctly 
set forth.” Prince, 420. The obligation of this Statute was not 
fulfilled in this State, and could not be, under the former practice, 
because we have also an Act, (and a very unwise one so far as 
replications are concerned,) which abolishes all special pleading. 
Prince, 442. In consequence, our replications are by word of 
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mouth, uttered at the trial, and provable, although not spread 
upon the record—the defendant thus having no notice, until the 
trial of the charge, allegation or demand, upon which the plaintiff 
relies for his recovery, in the very teeth of the reason and policy 
of the law of 1799. In such cases, our records look ridiculously 
absurd; they show a recovery, but upon what ground they are 
silent. Nay, farther, they show a judgment for the plaintiff, 
when, at the same time, they show that, according to the law of 
the land, he is not entitled to that judgment, thus contradicting 
themselves. Acting upon the obligation created by the Act of 
1799, and according to the principles involved in such cases, and 
without violating the Act abolishing replications in writing, the 
Supreme Court of Georgia ruled as stated in Martin rs. Broach. 
That was the head and front of our offending. 

Now, according to these views, the original note, having a ne- 
gotiable quality, retains that quality or attribute, although barred 
upon its face ; and it draws after it the new promise—it is the con- 
sideration of the new promise—the new promise has reference 
to it, and adopts its negotiability. The rule is settled, that the 
acknowledgment which takes a case out of the Statute, must not 
only admit the justice of the original debt, but that it is ste dwe. 
The new promise, whether express or implied, when there is no 
stipulation in it to the contrary, is to pay the debt due on the or- 
ginal contract, It is, therefore, a promise to pay according to the 
terms of that contract; and if the old contract be negotiable, it 
follows that the new promise is an undertaking to pay to whom- 
soever the old contract may be transferred. Hence, it has been 
held, that the promise is sufficient, if made to astranger. 4 Pick. 
110. Ry. §& M.407. 3 Camp. 32. 5 B. & Ald.141. 4 Johns. 
461. Or if made in any case while the action is pending. 2 
Burrow, 1099. 11 Johns. 146. If made by the principal debtor 
it binds the surety. 4 Pick. 482. If by one of several joint 
debtors, it binds them all. 1 Green/f. Ev. §§174,176. 7 Greenlf. 
R. 26. 3 Pick. R. 291. 4 Conn. 336. 1 McCord, 541. 17 
Conn. 511. And where the plaintiff shows a general acknow- 
ledgment of indebtment, the burthen of proof is on the defend- 
ant, to show that it related to a different demand from the one in 
controversy. 4 Pick.110. 1 Bing. 266. - And incase of a nego- 
tiable security, it is sufficient if made toa prior holder, and that is 
this case. Little vs. Blount, 9 Pick. 488. 2 Greenlf. Evid. §441. 
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Fry vs. Barker, 4 Pick. 382. Chitty on Contracts, 836, note 2. 1 
Har. & Gill. 204. Dean vs. Hewitt, 5 Wend. 257. Soulden vs. 
Van Renssalaer, 9 Wend. 293. 

Let the judgment below be reversed. 





No. 84.—Martin D. Harrineton, administrator, de bonis non, 
&c. plaintiff in error, vs. JEFFERSON Rosperts and Wife, de- 
fendants. 


[1.] All the parties—whether suing or sued, individually or representatively 
—to the cause below, must be joined in the bill of exceptions and writ of 
error. 

[2.] This Court has no power to alter or amend the Dill of exceptions. 


Motion to dismiss the writ of error. 


Richard Harrington, Sr. made a deed conveying certain ne- 
gro property to three of his children, and the heirs of their bodies. 
Two of the children died, and Jefferson Roberts, who intermar- 
ried with the third, brought trover against George Pollock, the 
executor of Richard Harrington, Sr. deceased, for the whole 
property, claiming as survivor. Pollock, the executor, filed a 
bill in Equity, restraining the trover, and praying that the deed 
be construed, and a subpeena issued thereon against Roberts and 
wife. The other distributees and legatees of Richard Harring- 
ton, Sr. “acknowledged notice” of the bill. Pollock died pending 
the suit, and Martin D. Harrington and Richard M. Harrington 
were appointed administrators, de bonis non, cum testamento, &c. 
of Richard Harrington, Sr. A special verdict was found by the 
Jury, and on that verdict a decree was rendered in favor of Rob- 
erts and wife. Martin D. Harrington, one of the administrators, 
filed his bill of exceptions to that decree, and sued out a writ of 
error and citation, including Jefferson Roberts and wife alone as 
defendants in error. 
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The motion to dismiss is— 
1st. Because Richard M. Harrington, one of the administrators 
in the cause below, is no party either, to the bill of exceptions, writ 






of error or citation. se 
2d. Because the distributees of Richard Harrington, Sr. are 
not made parties defendant. 







Marsa and Miter, for the motion. 







SrarRNEs and Cong, contra: 






By the Court—Lumprxin, J. 







[1.] Both administrators are parties to the suit below, and to the 
judgment sought to be reversed; and we are of opinion that 
both should have joined in the bill of exceptions and writ of error. 
The doctrine is well settled, that where there are two administrators, 
one cannot maintain an action alone. 1 Chitty’s Pl.53. 9 Coke, 

7, (Hensloe’s Case.)' 1 Saund. 291, g. 3 Bacon, 32. Smith vs. 
Smith, 11 New Hamp. R.459. And the Act of 1847 negatively 
establishes the same principle as to parties in this Court. It de- 
clares that no writ of error shall be dismissed or delayed in its 
hearing and decision, where the parties to the writ or declaration 
below are included in the writ of error. Pamphlet Laws, p. 81. 
Of course the writ of error will be dismissed, unless all the parties 
to the cause below are included. 

[2.] Ifthe bill of exceptions had been made out in the name of 
both the administrators, the writ of error, citation, &c. might be 
amended. But this Court has no power to alter or amend the 
bill of exceptions. 

This objection being fatal, it is unnecessary to examine the oth- 
er ground taken in the preliminary motion. 

Writ of error dismissed. 















SUPREME COURT OF GEORGIA. 


Edmondson and Wife vs. Dyson. 








No. 85.—Wiiu1am L. Epmonpson and Wife, plaintiffs in error, 
vs. Joun H. Dyson, trustee, defendant. 


[1.] Where the General Assembly of this State, by the second section of an 
Act passed on the 22d Nov. 1826, declared, “that the name of Sarah Jane 
Wells be changed to the name of Sarah Jane Rakestraw, and that she be de- 
clared legitimate, and capable of inheriting, and like privileges in law as 
if she had been born in lawful wedlock :” Held, that inasmuch as the illegit- 
imate child was not, by the Act, made legitimate to any particular person, the 
only effect of it was to change her name. 


In Equity, in Wilkes Superior Court. Decided by Judge 
Sayre, September Term, 1849. 


Ann S. Rakestraw, by her last will, bequeathed the whole of 
her estate to John H. Dyson, “ in trust, for the sole and exclusive 
use of her beloved husband, Gainham L. Rakestraw, during his 
natural life, and after his death, to convey the same absolutely to 
such person as the said Gainham should by will appoint, and on 
failure of appointment, to convey the same to the heir or heirs at 
law of the said Gainham L. absolutely.” , 

Gainham L. Rakestraw died without making any appointment. 
William L. Edmondson and wife filed their bill, claiming the 
whole property, through the wife, as the only heir of Gainham L. 
Rakestraw. On the trial of a plea filed by the defendant, that 
Mrs. Edmondson was not a legitimate heir of Gainham L. Rake- 
straw, it was agreed that she was born out of lawful wedlock— 
was reputed to be the child of Gainham L. Rakestraw, and so ac- 
knowledged by him, and that in 1826 the Legislature passed an 
Act, of which the following is the second section : 

“ Be it further enacted, That the name of Sarah Jane Wells be 
changed to the name of Sarah Jane Rakestraw; that she be de- 
clared legitimate and capable of inheriting, and like privileges in 
law as if she had been born in lawful wedlock.” 

The Court charged the Jury that this Act did not make Mrs. 
Edmondson the heir at law of Gainham L. Rakestraw, and es- 
pecially not such an heir as could take, under the will of Mrs. 
Rakestraw. 

Edmondson and wife excepted to this decision. Other excep- 
tions were filed, but this point alone was considered and decided 
by the Supreme Court. 
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W. Doveuerty, for plaintiff in error. 






Toomss and Cong, for defendant. 






By the Court—Warner, J. delivering the opinion. 









The complainants in this case seek to recover, as legatees, un- 
der the will of Mrs. Ann S. Rakestraw. The complainants insist 
that Mrs. Sarah Jane Edmondson is the legitimate heir-at-law of 
Gainham L. Rakestraw, deceased. 

[1.] The right of the complainants to recover, must depend on 
the construction to be given to the Act of 1826, which is entitled 
An Act to change the names of certain persons therein mention- ° 
ed, and legitimatize the same. The first section of the Act de- 
clares, “that Lucinda Rouch and William Madden shall be known 
in law by the names of Lucinda Spier, and William Cooper, any 
law to the contrary notwithstanding; and they are hereby: de- 
clared to be fully and completely legitimatized, and entitled to all 
the rights and legal privileges that they would have been entitled 
to, if born in lawful wedlock, and be capable of inheriting all man- 
ner of property by virtue of the Statutes of Distribution, so far as 
relates to the real and personal estates of James Spier and Henry 
Cooper, their reputed fathers.” 

The second section of the Act declares, “ that the name of Sa- 
rah Jane Wells be changed to the name of Sarah Jane Rake- 
straw, and that she be declared legitimate, and capable of inher- 
iting, and like privileges in law, as if she had been born in lawful 
wedlock.” Dawson’s Comp. 330. Mrs. Edmondson, as the re- 
cord discloses, was born out of lawful wedlock, and therefore, can- 
not be the heir of any person by the Common Law; she has no 
ancestor from whom any inheritable blood can be derived. 1 
Bl. Com. 459. The Common Law is so far altered by Statute in 
this State, as to authorize illegitimate children to inherit from their 
mother, and from each other. Prince, 202. Did the Act of 1826 
make Sarah Jane Rakestraw, formerly Sarah Jane Wells, the le- 
gitimate heir-at-law of Gainham L. Rakestraw, and give to her a 
legal capacity to inherit his estate? By the Common Law, as 
we have seen, she could not inherit his estate, if born out of Jaw- 

Sul wedlock ; and the fact that she was reputed to be his child, and 
recognized by him as‘such, would not change the rule. In Eng- 
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land, nothing but the transcendent power of an Act of Parliament 
could make a bastard legitimate, and capable of inheriting. 1 Bi. 
Com. 459. In this State, nothing but a legislative enactment of 
the Legislature, with the consent of Gainham L. Rakestraw, could 
have made the complainant, Mrs. Edmondson, Azs legitimate heir, 
and capable of inheriting Ais estate. It is true, the Act declares 
that she be legitimate, and capable of inheriting, and like privile- 
ges in law, as if she had been born in lawful wedlock—legitimate 
to whom? capable of inheriting from whom? enjoy like privileg- 
es in law, as if she had been born in lawful wedlock, from whom ? 
The transcendent power of the Legislature, which alone could have 
spoken that word, and said to whom she should be legitimate, 
from whom she should inherit, and from whom she should enjoy 
like privileges in law, as if she had been born in lawful wedlock, 
have not so declared. That Act does not make her the legitimate 
heir of any particular individual—that Act does not declare she 
shall be capable of inheriting from any zamed individual. The 
Act makes her as much the legitimate heir of, and as capable of 
inheriting from A, B, C or D, as it does from Gainham L. Rake- 
straw. To make her the legitimate heir of Gainham L. Rake- 
straw, and capable of inheriting hzs property, it is indispensably 
necessary the Legislature should have so declared. Without such 
declaration by the sovereign authority of the State, the rule of the 
Common Law, which excludes her from inheriting, is not altered. 
The argument for the plaintiff in error is, that inasmuch as the 
Legislature have declared her to be legitimate, he ought to be 
permitted to show by evidence, extrinsic the Act, that she is the 
child of Gainham L. Rakestraw, and therefore, she is his legiti- 
mate child, and capable of inheriting as is lawful heir. The an- 
swer is, admitting she is his child, proved to be so; yet, having 
been born out of lawful wedlock, she could not inherit from him, 
unless the Legislature had so expressly declared. Her incapaci- 
ty to inherit from iim has not been removed by declaring she 
shall be legitimate, without declaring to whom she shall be legiti- 
mate, and from whom she shall inherit. Extrinsic parol evidence 
cannot be received to effect that which it was alone competent for 
the Legislature to do, to wit: repeal the Common Law, and give 
to Mrs. Edmondson the capacity to inherit as the heir of Gainham 
L. Rakestraw. 

This Act of the Legislature is in derogation of the rule of the 
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Common Law, and should be construed strictly. The failure to 
insert the name of Gainham L. Rakestraw in the Act, may have 
been a casus omissus. In Jones vs. Smart, (1 Term Rep. 52,) 
Mr. Justice Buller said, “‘ We are bound to take the Act of Par- 
liament as they have made it. A casus omissus can in no case be 
supplied by a Court of Law; for that would be to make laws,” 
So here, we are bound to take the Act of the Legislature as they 
have made it; and if we attempt to supply the supposed defect 
in the Act, by reference to the other section of it, the plaintiff in 
error can derive no assistance. The first section of the Act ex- 
pressly declares the names of the persons from whom Lucinda 
Spier and William Cooper shall have the capacity toinherit. To 
introduce heirs to a man’s estate by an Act of the Legislature, 
cannot be done, unless he is particularly named in the Act, and 
then he will not be bound by it without his consent. 2 Bl. Com. 
345. 1 Kent’s Com. 459. Catlin vs. Jackson, 8 John. Rep. 555. 
The Act of 1819, it is true, declares that “All laws and resolu- 
tions, as published by authority, shall be held, deemed and consid- 
ered public laws and resolutions, and the several Courts of Law 
and Equity of this State shall take notice thereof as such, any law, 
usage or custom to the contrary notwithstanding.” Prince, 215. . 

Conceding, ex ‘gratia, that the Act of 1826 was, by the provi- 
sions of the Act of 1819, notice to Gainham L. Rakestraw and 
Mrs. Rakestraw, at the time she made her will, it cannot be pre- 
tended that Act conveyed notice of any thing more than what ap- 
pears on its face. For aught that appears on the face of the Act 
of 1826, Gainham L. Rakestraw may have lived and died without 
any knowledge that Sarah Jane Wells was ever intended to be 
made his lawful heir, and to inherit his property after his death. 
The Act itself does not make her his heir, on its face, or declare 
she shall inherit 42s property. Nor is it apparent that the testa- 
trix, whose bounty is now claimed, had any knowledge whatever 
that Sarah Jane Wells was even a pretended heir, or claimed to 
inherit as the heir of her husband, Gainham L. Rakestraw. The 
Act changes the nameof Sarah Jane Wells to Sarah Jane Rake- 
straw, but does not declare she shall inherit from, or be the legiti- 
mate heir of, any particular individual. To allow the introduc- 
tion of parol evidence, extrinsic of the Act, in order to give it 
effect, so. as to establish the claim of heirship, according to the 
facts presented by this record, would, in our judgment, be a dan- 
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gerous precedent, and productive of mischievous consequences. 
If such a practice were allowed, heirs might be introduced to in- 
herit a man’s estate after his death, who were not thought of by 
him in his lifetime. It would be just as competent for the com- 
plainants to show that Mrs. Edmondson is the legitimate heir of 
any other person, (if the door for the admission of the evidence 
is opened,) as to show she is the legitimate heir of Gainham L. 
Rakestraw. Her name, it is true, is changed to Rakestraw, but 
that circumstance does not alter the rule of the Common Law, 
and give to her the capacity to inherit from any particular person 
of that name ; and if it did make her legitimate, and capable of 
inheriting as heir from some person of that name, who of that 
name is she made the legitimate heir of, and from whom of that 
name is she entitled toinherit? It would be just as competent for 
the complainant to show she is the legitimate heir of any other 
man by the name of Rakestraw, as it would be to show that she 
is tle legitimate heir of Gainham L. Rakestraw; for the Act is 
as much notice of the fact, that she is made the legitimate heir of 
any other man, as that she is made the heir of Gainham L. Rake- 
straw. The insurmountable difficulty is, that the Act is too un- 
- certain, and does not declare her to be the legitimate heir of any 
body. The case of Drake vs. Drake, cited on the argument, from 
4 Devereuz’s Law R.110, involved the same principle as this case, 
and the facts are almost identically the same. In that case, the 
putative father of a bastard child procured the passage of a pri- 
vate Act of the General Assembly of North Carolina, whereby 
the name of the child was changed to that of the putative father, 
and the child was declared “ forever hereafter to be legitimated, 
and made capable to possess, inherit and enjoy, by descent, any 
estate, real or personal, to all intents and purposes as if he had 
been born in lawful wedlock.” 

The Supreme Court of North Carolina held, that as the bas- 
tard was not made legitimate to any particular person, the only 
effect of the Act was to change hisname. The judgment of the 
Court in Drake vs. Drake is, we think, well sustained by princi- 
ple, and although it is not binding upon us as authority, yet, be- 
ing the judgment of an able and intelligent tribunal of one of our 
sister States, upon very nearly the same statement of facts, it is 
entitled to the highest consideration and respect. 

The only effect of the second section of the Act of 1826 is, in 
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our judgment, to change the name of Sarah Jane Wells to that of 
Sarah Jane Rakestraw, and does not alter the rule of the Com- 
mon Law respecting children born out of lawful wedlock, so as 
to make her the legitimate heir of Gainham L. Rakestraw, or any 
other particular individual. 

Let the judgment of the Court below be affirmed. 





No. 86.—Bensamin S. Jorpan, plaintiff in error, vs. BENJAMIN 
G. Tuornton, et al. defendants. 


[1.] A testatrix bequeathed as follows: “I give and bequeath to my sor, An- 
thony R. Thornton, a negro woman named Pat, and her child named Al- 
bert, and all the further increase of said Pat, in trust, for the use and bene- 
fit of Mary G. Thornton, wife of my son, Benjamin H. Thornton, during her 
natural life; and after her decease, for the use of their children, now 
living, or which may hereafter be born to them, and their heirs forever:” 
Held, that upon the death of the tenant for life, the trust was executed, and 
the children were absolute owners of the property. 

[2.] The assent of an executor toa legacy, may be implied from the posses- 
sion of the property by the legatee, and assent given to a tenant for life, 
will enure to the benefit of the remainder-man in fee. . 

[3.] The Statute of Limitations does not run against minors. 

[4.] If one of two or more tenants in common, in anaction of trover, be barred 
by the Statute of Limitations, and one or more be within an exception in 
the Statute, their exemption will not relieve against the operation of the 
Statute, as to that one barred; and those within the exception will recover 
their several interests in the property, notwithstanding the bar of that one 
not within it. 

{5.] If property belonging to an infant, is converted during his minority, the 
Statute will commence to run against him, upon his arrival at full age, in 
favor of the tort feasor, and those who claim under him, notwithstanding the 
property be removed without the jurisdiction of the State, unless prevented 
by some one exception in the Statute, as the non-residence of the ¢ort feasor. 


Trover, in Baldwin Superior Court. Tried before Judge 
MERRIWETHER, August Term, 1849. 
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Benjamin G. Thornton, and three others, children of Mary H. 
Thornton, she being dead, commenced an action of trover, for a 
negro, against Benjamin S. Jordan. On the trial, the will of Mil- 
dred Dudley was offered in evidence, by which the negro in dis- 
pute was bequeathed to “ Anthony R. Thornton, in trust, for the 
use and benefit of Mary H. Thornton, during her natural life ; and 
after her decease, for the use of her children, then living, or 
which may hereafter be born, and their heirs, forever.” The 
defendant’s counsel objected, because the trust was not executed 
in the plaintiffs, so as to enable them to maintain trover. The 
Court overruled the objection, and this is the first question to be 
adjudicated by this Court. 

It appeared from the evidence, that the negro had been in the 
possession of Warren Jordan; and in 1839, was, by him, mort- 
gaged, with others, to the Georgia Rail Road & Banking Com- 
pany. Subsequently, the negro was run off into the State of 
Florida, and there remained until 1845, when he was brought 
back to Georgia. Two of the plaintiffs arrived of age while the 
negro was in the State of Florida—one in 1840, and the other in 
1842. 

One of them was a minor when the suit was commenced, and 
the remaining one was of age at the time of the conversion by 
Warren Jordan. 

There being no direct proof of the assent of the executor, to 
the legacy to the remainder-men, the defendant moved a nonsuit. 
The Court overruled the motion, holding that the possession of 
the negro by the tenant for life, and subsequently, by a portion 
of the remainder-men, was evidence from which assent might be 
implied. This decision is also appealed to this Court. 

To the charge of the Court, the following errors are assigned : 

ist. In charging, that if any of the plaintiffs were infants, at the 
time of the conversion, the Statute did not run against them until 
their arrival at the age of twenty-one years. 

2d. In charging, that if any of the plaintiffs were under age, 
at the time ofthe removal of the property from the State, the 
Statute did not commence running against them until the proper- 
ty was brought back; and that it did not depend on the resi- 
dence or removal of the defendant, or those under whom he 
claimed. 

3d. In charging, that if one or more of the plaintiffs were 
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barred, and the others not, those not barred could recover the 
amount of their interests. 


McDonaxp, for plaintiff in error, cited— 


2 Leigh, 852, 3. 13 Oom. Law R. 464. Hill on Trustees, 
253. Wynn vs. Lee, 5 Ga. R. 217. Bal. on Lim. 97. Angell, 
297. 3 Murphy’s R. 577. ‘7 Cranch,156. 4 Term, 516. 


A. Resse, for defendant. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The testatrix bequeathed the negro man Albert, (the prop- 
erty in litigation,) in the following terms: “I give and bequeath 
to my son, Anthony R. Thornton, a negro woman named Pat, 
and her child named Albert, and all the future increase of said 
Pat, in ¢rust, as aforesaid, for the use and benefit of Mary H. 
Thornton, wife of my son Benjamin G. Thornton, during her 
natural life; and after her decease, for the use of their children 
now living, or which may hereafter be born to them, and their 
heirs forever.” The property, (Albert,) went into possession of 
the tenant for life, who died, leaving the plaintiffs, her children. 
‘There was some evidence that he was in possession of the plain- 
tiffs, after the decease of their mother. He, however, passed, 
says the evidence, into the hands of Warren Jordan, who, in 
1839, mortgaged him to the Georgia Rail Road & Banking Co. 
He was shortly afterwards taken to Florida, and there sold un- 
der the mortgage. In 1845, he was brought back to this State, 
and bought by the defendant, Benjamin S. Jordan. The plain- 
tiffs claiming under the will of Mrs. Dudley, above recited, 
brought their action of trover for him, against Benjamin S. Jor- 
dan. 

The plaintiff in error claims that the presiding Judge erred in 
ruling that the trust under the will, was executed, and that the 
plaintiffs, the tenant for life being dead, could sue in their own 
right, insisting that the trust still subsists, and that the action 
ought to have been brought in the name of the trustee. The 
limitations in this will are clearly an estate for life in Mrs. 
Thornton, with remainder in fee to her and her then husband’s 
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children, then in life, or afterwards to be born. Upon the death 
of the tenant for life, the trust ceased, and the property belonged 
absolutely to the remainder-men. There was nothing then to be 
done by the trustee ; the law cast the fee upon the children, and 
they, if of age, were entitled to the possession, and if not, their 
guardian was. No conveyance of the legal estate by the ¢rustee, 
is required by the will; it passed, by operation of law, upon de- 
livery. We find no objection to the ruling of the Court on this 
point. 

[2.] It was farther claimed before the Court below, that there 
was no assent to the legacy, by the executor, proven; and there- 
fore, the plaintiffs had no right of action. The Court held, that 
assent might be implied from possession; and as there was some 
evidence of possession, both in the tenant for life and in the plain- 
tiffs, after her death, he left that question to the Jury. And this 
view of the case we affirm. Assent to a legacy is necessary to 
enable a legatee to sue at law for his legacy. It isnot necessary 
to show an express assent ; it may be implied from facts and cir- 
cumstances. The assent, it is true, must be clear and unambig- 
uous. The possession of the property willed, does make out a 
clear case of assent, by implication. 2 Williams’ Ez’rs, 986. 
Mathews on Presumptions, 267. 3 Preston’s Abstr. 145,2 ed. 1 
Adol. & Ell. 52, S.C. 3 Nev. & M. 325. 

It was not necessary, in this case, to prove the assent of the ex- 
ecutor to the remainder-men, because his assent to the interest of 
the tenant for life, will enure to vest theirs, and e converso, the 
particular estate, and the remainder constituting but one estate. 
Welcden vs. Elkinton, Plowd. 521. Lampet’s case, 10 Coke,47, b 6. 
Adams vs. Pierce,3 P. Williams, 12. Wentw. Offi. Ez’rs. 426, 
14 ed. Com. Dig. Admin. c.6. 2 Williams’ Ez’r, 895. 

The presiding Judge instructed the Jury, that if any one of 
the plaintiffs was under age, at the time of the conversion, the 
Statute of Limitations did not run against such an one, until his 
or her arrival at twenty-one years of age ; and this instruction is 
assigned for error. 

He also instructed the Jury, that if the Statute of Limitations 
barred the claim of any one or more of the plaintiffs, and did not 
bar the others, those not barred were entitled to recover their in- 
terest in the property, which is also assigned for error. 
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[3.] These two assignments may be considered together. I see 

no hook to hang a doubt upon, about the first of these instruc- 
tions. Infants may sue by a proper representative, before matu- 
rity, for a conversion, and the Statute may have run the whole 
term, beginning at the conversion, before suit is brought; and if 
no plea of the Statute is filed, they will not be affected by it; and 
if a plea is filed, they have but to reply their infancy, and then 
they will not be affected by it. Infants are protected by an ex- 
press exception in the Statute, and they avail themselves of it by 
replication. Angell on Limitations, 205, ’6. 2 Saund. 117, 215. 
As to the second of these two assignments, there is some doubt ; 
and the authorities are conflicting. This is an action of trover by 
several plaintiffs, claiming under a will for the recovery of aslave. 
The Statute of Limitations is pleaded, to which infancy is replied. 
Upon the trial, it was found that one or more of the plaintiffs 
were not within the saving in the Statute of Infancy. One or 
more are barred, either being of age at the time the right of ac- 
tion accrued, or being then minors, not having sued within the 
time prescribed, after arriving at maturity. But one of the plain- 
tiffs is within the saving of the Statute, being at the time of institu- 
ting the suit, an enfant. Now, the rule, as stated by the Court, 
is, that if one or more of the plaintiffs be barred, yet that bar 
does not affect the right of that one not barred, but within the 
saving ; and that that one is entitled to recover in this suit, his or 
her proportion of interest in the property. The rule is claimed 
by the plaintiffs in error, to be the contrary; and that if one or 
more of parties plaintiffs, having a common interest in property, 
are barred by the Statute, the others are thereby barred, although 
within the saving of the Statute, and cannot recover their inter- 
est in the property. Such is the question, more carefully stated. 

It has been held, that if one of two or more plaintiffs are with- 
in an exception in the Statute, the disability of that one will help 
the others and save them from the operation of the Statute. 1 
N. & McC. 298. 1 Bailey,192. Wedonotsohold. See Rowe 
vs. Dowlston, 2 Taunt. 440. 

[4.] But we do hold, with the Circuit Court, that one or more 
of such parties plaintiffs, being barred, does not bar others who 
are within the saving of the Statute; and that in this case the in- 
fant plaintiffis entitled to recover her proportion of the value of 
the slave Albert. 
VOL. vil. 66 
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These plaintiffs all claim title under the will, and are tenants 
in common. Their zuterest in the property is several, and al- 
though they may join in a suit for the common property, yet 
they may sue severally for their respective interests in it. The 
action of trover is for damages, and the damages may be recov- 
ered severally. So, also, when they sue jointly, the damages 
may be apportioned; the Jury may give damages according to 
the title proven in the plaintiffs. These positions are to be noted 
as having a material bearing upon the question. Henry et al. vs. 
the Ex’rs of Means, 2 Hill’s S. C. R. 334. Starnes & Paine vs. 
Quin, 6 Ga. R. 84, and authorities there cited. 

If this question depends upon a construction of the Statute of 
Georgia, then I am very sure that there:can be no doubt about 
it. If, by that construction, one of the plaintiffs in this suit is pro- 
tected, notwithstanding others are barred, that one will be_pro- 
tected, although decisions at Common Law are to the contrary ; 
for, if there be such a rule of the Common Law, our Statute re- 
peals it. I have no hesitation in saying that the privilege of in- 
fancy, under the exceptions in our Statute, is a personal privilege, 
and applies to each individual coming within it. The words of 
the Act are very plain: “If any person or persons, that is or shall 
be entitled to any such action of trespass, detinue, action of trover, 
&c. &c. be, or shall be at the time of any such cause of action, 
given or accrued, fallen or come, within the age of twenty-one 
years, &c. &c. that then such person or persons shall be at liberty 
to bring the same actions, so as they take the same within such 
times as before is limited, after their coming to or being of full 
age, &c. &c. 

The word person being singular, must refer to each and every 
individual coming within any one of the exceptions—to each in- 
dividual infant. Persons unquestionably means more than one 
individual falling within the same category. Without the use of 
the singular, the plural persons would, as has been judicially 
held, mean the same thing. There is one view of this Act, in 
reference to this case, which is conclusive ; it gives‘to any per- 
son “ entitled to any such action of trover,” the benefit of the excep- 
tion. If, then, the infant in this case can bring trover—is personally 
entitled to the action of trover—it follows that he is, irrespective of 
any other law, by this Act entitled to the protection extended to 
infants. That one of two or more tenants in common may bring 
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trover, was decided by this Court in Starnes § Paine vs. Quin ; 
and here I might rest the question. Our construction of our 
own Act, is fortified by the construction judicially made of similar 
Acts in other States. The South Carolina Statute is substantially 
our own; instead of person or persons, the Carolina Act has it 
persons only. The Supreme Court of that State having under 
review the precise question in every particular made in this record, 
held as follows: “It is perfectly clear, from the words of the Act, 
that in an action by several plaintiffs, (some of whom are or have 
been minors, and have sued within the time limited, after at- 
taining to maturity,) that the plaintiffs who are or have been 
minors, and have so sued, cannot be cut off by the Statute, 
from prosecuting their action; for by the words of the Statute, 
they are allowed to prosecute their right or title to lands, or any 
personal action to which they are or may be entitled; and the 
only question, in reality, would be, whether their disability of 
non-age would help the adult plaintiff.’ Henry and others vs. 
The Executors of Means, 2 Hill’s 8. C. R. 333. 

The Virginia Statute, also, as it relates to ‘exceptions, is like 
our own; it has it person or persons. Inthe case of Doe ex dem. 
Lewis vs. Barksdale, its construction in reference to the question 
now before us, came before the Circuit Court of the United 
States, Marshall and Barbour presiding. I shall, without com- 
ment, transcribe the opinion of Chief Justice Marshall: “If this 
were an original question I should feel much difficulty in so con- 
struing the first and second sections of our Act of Limitations, 
as to exclude one co-heir from the exception in his favor, in con- 
sequence of the omission of another to assert his right, within the 
time to which it is limited. The proviso of the Act appears to 
me to be in favor of each individual who comes within it; it is 
personal; it applies to him-who labors under the disability ; it is 
made in consequence of that disability, and it seems to me that 
the intention of the Act would be defeated by a construction 
which denies the benefit of the saving to an individual coming 
within its words, or would give the benefit to an individual not 
coming within them. 

“ The counsel for the defendant, contends that the lessors of the 
plaintiff constitute but one heir, and that as one of them is barred 
by the Act of Limitations, all are barred. As one of them can- 
not be brought within the saving of the Act, those who do come 
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within it, cannot avail themselves of the saving in their favor. 
It has already been said that this construction will defeat the in- 
tention of the Act. A person whose right is expressly saved for 
his own benefit, would be deprived of that right by the negligence 
of another, over whom he had no control. One of the coparce- 
ners might have been of full age, when the cause of action ac- 
crued, so that as to him, the time would run from the entry of 
the defendant. The exception, then, in whose favor the excep- 
tions are made, would be of no avail.” 2 Brockenborough’s R. 
436. 

Apart from our Statute, the authorities, I admit, are in conflict. 
This case, however, I think, is distinguishable from those which 
seem to be against our position. The first and leading case on 
that side of the question is, Perry vs. Jackson, 4 Term R. 516. 
That was an action, by the payers of a bill of exchange, who 
were partners, against the drawers. The defendants pleaded the 
Statute of Limitations, to which the plaintiffs replied, that when 
the cause of action accrued to the plaintiffs, one of them was 
abroad, in parts beyond seas, and out of the kingdom of Great 
Britain, to-wit: at New York, in America, and that he remained 
so in parts beyond seas, continually, from thence until October, 
1787, when he returned, and that they exhibited their bill within 
six years after his return. The defendants demurred, generally, 
to this replication. Non-residence of plaintiffs, by the Statute 
of James, is an exception. The question was, whether the resi- 
dence of one of the plaintiffs excluded the other, who came with- 
in the exception, from the benefit of the exception; and the 
Court of King’s Bench determined that it did, and that all the 
plaintiffs were barred. Upon theauthority of this case, was deter- 
mined the case of Marsteller et al. vs. McLean, (7 Cranch, 156,) and 
these two are the cases relied upon in this argument, and are the ba- 
sis of some decisions whichlook the same way, insome of the States. 

It is said by Chief Justice Marshall, in the case before cited 
from Brockenborough, that these two cases were not decided upon 
the rights of the parties, but upon the form of the pleadings. 
« The parties,” says Judge Marshall, “ pleaded jointly, and their 
plea was good or bad upon the whole. The Court must either 
have determined that a party not within the exception, was 
brought within it by being joined with a person entitled to its ben- 
efits, or that a person really within it must lose its benefits, by 
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being joined in a plea with a person not entitled to the protec- 
tion of the bar. The plea was not good as to the person who 
could not bring himself within the exception, and being bad in 
part, was, on technical, legal principles, declared to be bad in the 
whole.” 2 Brock. 445. Upon this criticism, the Chief Justice 
neutralized the authority of the cases from Term Reports and 
Cranch; aud upon principle, sustained the right of one of the 
plaintiffs in that case, who was within the exception of the Vir- 
ginia Statute, to the benefit of the exception. No one could have 
a better right to know upon what ground the case in Cranch went, 
than himself, for he was on the Supreme Court Bench, when it 
was tried. It is apparent, from the opinion of Judge Story, in 
that case, that the judgment was founded on the technical ground 
stated by Chief Justice Marshall, and the authority of that case 
goes no farther than the grounds of the judgment. It is at the 
same time true, that Judge Story, in Marsteller vs. McLean, says: 
“It seems, however, to be a settled rule, that all the plaintiffs in 
a suit must be competent to sue ; otherwise, the action cannot be 
supported; and the case of Perry vs. Jackson, cited from 4 T. 
R. 516, decides that a plea of the Statute of Limitations which is 
good as to one partner, bars them both in a joint action. When 
once the Statute runs against one of two parties, entitled to a 
joint action, it operates as a bar to such joint action.” This is 
an obiter of Mr. J. Story; I doubt, however, if it is to be taken 
as more than a recital of what he considered as being ruled in the 
case in 4 T. R. 516. It can certainly go no farther than that case 
goes; he does not extend the rule beyond cases similar to that. 
What is settled, then, in that case? We have seen what Chief 
Justice Marshall believed was the ground of its judgment. Mr. 
Justice O’ Neal, in Henry and others vs. The Executors of Means, 
also gives his view of the two cases referred to. Speaking of the 
rule settled in those cases, he says: ‘“ Generally speaking, it ap- 
plies to cases in which the parties are obliged to sue jointly ; in 
such cases, it must be admitted by every one, that all must recov- 
er or none; and under the plea of the Statute, if the disability ex- 
cepted by the Statute applied, generally, to many plaintiffs, as 
well as to a sole plaintiff, the result would be to save the whole 
from the Statute.” 2 Hill, 333. And, as in the case before 
them, (an action of trover by several plaintiffs, one of whom was 
within the exception,) the plaintiffs were not obliged tosue jointly ; 



































526 SUPREME COURT OF GEORGIA. 


Jordan vs. Thornton and others. 








the Supreme Court of South Carolina held it to be an exception 
to the rule settled in 4 JT. R. and 7 Cranch. So, if that be the 
rule, for the same reason we except this case from its operation, 
That case is very different from this. It seems to me that it was 
determined, alone, upon those peculiar principles of law, which 
relate to and regulate partnerships. It was clearly the opinion 
of Lord Kenyon, that the non-resident plaintiff was not within the 
exception of the Statute of James, as to non-residents, because 
of the relation which all the plaintiffs bore to each other as partners, 
He says: “It is admitted that one partner may do several acts to 
bind the interest of all; he may release as well as create a debt; 
he may also, by his acknowledgment, take a case out of the Stat- 
ute of Limitations; and I see no reason why the same rule should 
not hold in the present case.” And after quoting the except- 
ing clause of the Statute of James, which is like ours, he pro- 
ceeds: “ Now, the words of this clause, grammatically speaking, 
do not apply to the present case; they only extend to cases 
where the person individually, a single plaintiff, or persons in the 
plural, where there are several plaintiffs, are not in a situation to 
protect their interests.” 4 7. R.519. 

Partners are, in a qualified sense, to be treated as joint tenants 
of the partnership property, having an interest therein per my et 
per tout ; that is, having an interest therein by the half or moiety, 
and by all; or, more accurately speaking, they, each of them, 
have an interest in, and the entire possession, as well of every 
parcel as of the whole. Story on Partnership, 21. 2 Black. 
Com. 182. They are joint tenants without survivorship. The 
title to property is in the partnership, and in no one member sev- 
erally, although each has an interest in every portion of it, that 
interest being in subordination to the claims which exist against 
the association. Each is the agent of all, and may, by his acts, 
bind all; and each may, for all legal purposes, use the partner- 
ship name. Without pursuing these doctrines farther, from those 
stated, two legal propositions are deducible : 

1st. That to recover a debt due to a partnership, as a general 
rule, all must join in an action; and, 

2d. That for this purpose any one may use the partnership 
name. Story on Partnership, 343, 350, 351. Gow. on Partner- 
ship, ch. 3, §1, p. 117, 118, 3 ed. Collyer on Partnership, b. 2, ch. 
3, §2, p. 177, 188 to 193,2 ed. Idem, 457. 
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In this view of partnerships, one cannot sue severally, to collect 
a bill of exchange. Nor, in asuitby the firm, canthe interest of any 
one partner be apportioned. This is demonstrated in the light of 
the rule, that no one partner is entitled to any share of the prop- 
erty or profits, until the debts of the concern are paid; nor are 
his personal creditors. If, then, the individual partner has no 
right to bring his action at law, he is not, according to the lan- Re 
guage of the Statute, (as Lord Kenyon and Mr. J. O’ Neal held,) 
entitled to the protection of the exceptions in the Statute. All 
must sue—the right of action isan unit. If, then, alldo sue, and some 
are barred, and some are by infancy or otherwise, literally within 
the xceptions, one of two things must follow : either the bar of one 
will bar all, although some are within the exceptions, or the privi- 
lege of those within the exceptions will help those not within them, 
and prevent the bar of the Statute, as to all. The former of these 
alternatives was taken by the King’s Bench, and agreeably, as I 
think, to principle. In this view of the case, in 4 T. R. it is not 
to my mind objectionable. The case before me, is not that case; 
for these plaintiffs are not partners; and each has the right to sue 
for his interest in the property; and suing jointly, the interest of 
each can be apportioned. 

Directly in support of this judgment are—Rowe vs. Rowlston, 
2 Taunt. 440. Henry et al. vs. Ex’rs of Means, 2 Hill’s 8S. C. 
R. 328. Doe on demise of Lewis et al. vs. Barksdale, 2 Brock. R. 
436. See, also, Angell on Limitations, 529,’30. Cullen vs. Mot- 
rer, b. S. & R. 350. 12. C. 231. 1 Marsh. K. R.39. 3 1b. 362. 
3 Hayw. (Tenn. R.) 113. 4 Bibb, (Ken. R.) 412. 2 Murphy, 
(N.C. R.) 577. 4 Day, (Conn. R.) 265. Ibid, 310. 

[5.] The Court farther instructed the Jury, that “If they, (the 
plaintiffs) were under age at the time of the removal of the prop- 
erty out of the State, the Statute did not commence running 
against such of them as were under age, until the property was 
brought back to the State ;” and to this charge also, there is an 
exception. Upon this assignment, the case must go back. The 
action of trover is not for the recovery of the property in specie, 
as was the action of detinue, but for damages. The removal of 
the property converted, out of the jurisdiction of the State, does 
not therefore affect at all the plaintiffs’ right of action; possession 
of the property is not essential to the liability of the defendant ; 
his liability grows out of his conversion. For that, he is liable in 
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damages. If, then, one converts property belonging to an infant, 
and sends the property out of the State, upon the infant’s arriving 
at age he is liable to a suit. The property is liable to conver- 
sion, as against the rights of the infant, during his minority. He 
has, during his minority, as we have seen, the right to sue; that 
right recognizes a conversion. He could not sue, unless there 
was a conversion. That right may or may not be asserted during 
his infancy. It certainly is not less perfect on account of his ar- 
riving atage. When a conversion has once taken place, it can- 
not be cured. A re-delivery of the property will not cure it. 
Damages for the conversion would still be recoverable, and the 
return of the property will go in mitigation of damages. 2 
Saund. Plead. § Ev. 880. Countess of Rutland’s case, 1 Roll. 
Abr. 5, l. pl. 1. Wyatt vs. Blades, 3 Camp. 396. 

Clearly, then, the parting with the property to another—the 
removal of it out of the State—will not cure the conversion. It 
would, indeed, be flagrantly unjust, to permit one to appropriate 
the property of a minor, or an adult, sell it and pocket the money, 
and then send the owner in a quest, the world over, for it. Al- 
though an infant may sue during his minority, for a conversion, 
yet, he is not bound to sue, at the peril of being barred by the 
Statute of Limitations. But when he arrives at age, he must 
sue at such peril. His disability is removed, or I should rather 
say, his privilege ceases, and he is in the position of any other 
citizen, whose property has been converted. His right of action 
has accrued, and there is a person in esse liable to be sued. 
What, then, prevents the Statute from commencing to run? If 
the removal of the property out of the State will prevent, it must 
be by express exception in the Statute, for that is no let upon 
principle. But there is no such exception in the Statute ; there- 
fore, it will commence to run; and if it does begin to run in favor 
of the original tort feasor, its running enures to the benefit of 
those who claim under him. Of course the plaintiff, in such case, 
will be entitled to the benefit of any other exception in the Stat- 
ute; as for example, the non-residence of the tort feasor. So, 
we think that the Court erred in ruling that the Statute did not 
begin to run, in this case, until the property was returned to the 
State. Let the judgment be reversed. 
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No. 87.—Samvet N. Papor vs. James Gipson. 


[1.] Only so much of the record below will be required as is necessary to a 
proper hearing and determination of the cause in this Court. 


[2.] This Court will hear a cause upon a case made. 


A motion was made to dismiss this writ of error, on the ground 
that the Clerk had not sent up a complete transcript of the record, 
as required by law. The transcript had the certificate of the 
Clerk, that it was a “true extract from the minutes and records of 


the Court below.” 
R. Harpemavy, for the motion. 
Marsu and Harpen, contra. 


By the Court—Lumpk.n, J. 


[1.] The Act organizing this Court, requires that “a complete 
transcript of the entire record” of the cause below should be 


certified and sent up to this Court. To save labor and expense, 
we have so far relaxed this provision, (perhaps improvidently,) as 
to insist upon so much of the record, only, as was necessary to a 
proper hearing and determination of the cause here. To require 
the Clerk, therefore, to certify that the transcript sent up is “a 
complete record of the entire proceedings,” would be in effect to 
abrogate the XVIII. Rule, to which I have just alluded. If the 
“extract” contains all that is necessary to a proper understanding 
and correct adjudication of the points made in the bill of excep- 
tions, itis sufficient. 

[2.] It would greatly curtail the cost of cases, if counsel would 
bring them up on a case stated. The Court below having pro- 
nounced its judgment, a bill of exceptions is made out and pre- 
sented, setting forth merely the points decided, and which are al- 
leged to be erroneous. The presiding Judge certifies to the de- 
cision, and if the whole, or any portion of the evidence is neces- 
sary to the elucidation of the questions of law, this, also, should 
be embodied in the statement and agreed upon; and this course 
would not only cheapen litigation and simplify the pleadings, so 
as to save much time in the appellate Court, but it would possess 
the additional advantage of presenting, with much more accuracy 

VOL. Vil. 67 
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and precision, the questions to be reviewed. The case of Hol- 
combe vs. Tuffts, argued at this term, being a writ of error upon 
a proceeding in Chancery in the Circuit Court, the reading of the 
pleadings alone, in the Court below, occupied one hour, when the 
single point to be considered was the construction of several 
clauses in a marriage settlement. 


No. 87.—SamvuE N. Papor, plaintiff in error, vs. James Gipson, 
defendant. 


[1.] Probate of a deed by a subscribing witness, before the Clerk of the 
Superior Court, does not authorize it to go torecord; and the copy of a deed 
so recorded, cannot be given in evidence. 

[2.] Where, by marriage contract, a slave is conveyed to a trustee, for the use 
of the wife for life, and to the offspring of the nuptials in remainder; and 
subsequently to the death of the wife, and during the infancy of the child, 
who was the fruit of the marriage, the slave was sold by the father to a bona 
fide purchaser, without notice: Held, that the issue of the marriage, upon 
coming of age, can recover the property from the remote grantee of the 
first purchaser, the vendor having no authority to sell, being neither trus- 
tee to the wife, nor guardian to the child. 

[3.] The power of a trustee over the legal estate or property vested in him, 
properly speaking, exists only for the benefit of the cestut que trust. It is 
true, nevertheless, that, as the legal owner, he may do many acts to the prej- 
udice of the cestui que trust. He may even dispose of the estate or property 
to a bona fide purchaser, for a valuable consideration, without notice of the 
trust, so as to bar the interests of the cestui que trust therein. 


[4.] Where a bona fide purchaser, for a.valuable consideration, without notice, 
is concerned, Equity will not interfere to grant relief in favor of a party hav- 
ing the legal title. For where the equities are equal, a Court of Equity will 
not interfere between the parties; and such a purchaser hasas high a claim 
to assistance and protection, as any other person can have. 


[5.] But in a Court of Law, the better legal title must of course prevail. 


Trover, in Wilkinson Superior Court. Tried before Judge 
MERRIWETHER, October Term, 1849. 


Elizabeth E. Buckley and R. D. Papot, in 1824, in contempla- 
tion of a marriage between them, entered into a contract, by which 
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the negroes and other property of Elizabeth Buckley were con- 
veyed to atrustee, for the separate use of the wife during her life, 
and at her death, to the issue of the marriage. This deed was at- 
tested by two witnesses, by one of whom it was proven before 
the Clerk of the Superior Court of Chatham County, and admitted 
to record. ' 

The husband, R. D. Papot, sola one of these negroes, July, who, 
after passing through several hands, was purchased. by the de- 
fendant, James Gibson, for value, and without notice of the deed. 
Samuel N. Papot, the only issue of the marriage, on his arrival 
of age, his mother being dead, brought an action of trover for the 
negro July. 

On the trial, the original marriage contract being lost, a certi- 
fied copy was offered in evidence. The Court rejected the evi- . 
dence, on the ground that the probate was insufficient; and this 
is the first point brought up for review. 

The Court charged the Jury, that “ Robert D. Papot had no 
right, as natural guardian, to sell or dispose of said property; that 
defendant acquired no title to said property by said sale, and that 
the Statute of Limitations did not protect defendant; that if they 
believed the defendant was a purchaser for a valuable considera- 
tion, without actual notice of the marriage deed, the plaintiff could 
not recover.” This charge is alleged, also, as error. 



























M. Marsa and Harpen, for plaintiff in error. 






R. Harpeman, for defendant. 


By the Court—Lumpxwy, J. delivering the opinion. 






Elizabeth Eliza Buckley, being about to intermarry with one 
Robert D.. Papot, executed a marriage settlement, whereby she 
reserved to herself a life estate in the slaves, then in her possession, 
with remainder in fee to the offspring of the intended nuptials, 
The plaintiff below, and in error, is the only issue of this marriage. 
The mother and Roger Olmstead, the trustee, having both died, 
the father sold one of these slaves, July, privately to one Zacha- 
riah M. Winkler, under whom the defendant claims, and appro- 
priated the proceeds to his own use. Samuel N. Papot wasa 
minor at the date of this transaction, and upon arriving at age, in- 
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stituted trover for the property; and the questions made in the re- 
cord grew out of the trial of this case. 

The marriage settlement was attested by two witnesses, and 
proven and admitted to record, upon the oath of one of them, be- 
fore the Clerk of the Superior Court. Was this authentication 
sufficient to admit this paper to record, so as to entitle a cupy to 
be read in evidence, the original instrument being lost ? and was 
the registration constructive notice to purchasers? +The Court be- 
low charged the Jury, and we think, very properly, that “the 
deed of marriage settlement having been recorded upon probate 
before the Clerk, was illegally proven and improperly placed up- 
on the record, and was no notice of the existence of the marriage 


contract.” 
All of the early Acts, regulating the registration of deeds, re- 


quire them to be proved before a Judge of the Superior, Justice 
of the Inferior Court, or Justice of the Peace. They seem to 
treat it as a quasi judicial proceeding. No such authority has, 
by any Statute, been conferred upon Clerks; and the maxim ez- 
pressum facit cessare tacitum, would in such case apply. It is con- 


tended that under the Judiciary Act of 1799, Clerks are empow- 
ered to administer oaths in all business appertaining to their of- 
fice. And so they are, and, as we believe, in vacation, as well as 
in term time ; as for instance, in receiving interrogatories, compel- 
ling securities tendered, on entering an appeal, to justify, and in- 
solvents to swear to their pecuniary inability to give security on 
the appeal. In these, and such like matters, appertaining appro- 
priately to the office of Clerk, he is clothed with authority to ad- 
minister oaths; but it is no part of the Clerk’s duty to authenti- 
cate conveyances, so as to fit them for registration, but only to re- 
cord them when brought to him, properly proven, for this pur- 
pose. As the Clerk’s office is very generally used for executing 
deeds and bills of sale, it would be found very convenient to dele- 
gate to this officer the power here claimed, and to make his offi- 
cial attestation, like that of a magistrate’s, sufficient to admit a 
deed to record. It is competent, however, for the Legislature 
only to do this. 

But had the law been otherwise, the decision must have been 
the same, namely: that the registration of the marriage settlement 
was not such notice as would affect any body. The law now re- 
quires marriage settlements to be recorded within three months 
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from the execution thereof, in the Clerk’s office of the Superior 
Court of the County of the husband’s residence; and declares 
that if this be not done, the instrument shall not be of any force 
or effect against dona fide purchasers, creditors or sureties, with- 
out notice. Such, however, was not the law in 1824, when this 
contract was entered into. I will not say but that, like a bill of sale, 
or deed of gift to personal property, it might have been recorded, 
had it been properly authenticated before the recent Statute of 
1847. But being permissive only, and not imperative, as it is now, 
actual notice would have been necessary. For this doctrine, as 
to the registration of deeds being constructive notice to all subse- 
quent purchasers, is not to be understood of all deeds and convey- 
ances, which may be, de facto, registered, but of such only as are 
authorized and required by law to be registered, and are duly 
registered in compliance with law. Ifthey are not authorized 
or required to be registered, or the registry itself is not in com- 
pliance with the law, the act of registration is treated as a mere 
nuility; and then the subsequent purchaser is affected only by 
such actual notice as would amount toa fraud. 1 Story’s Eq. 
Jur. §404, 

[2.] But secondly, it is complained that the Court erroneously 
instructed the Jury, that “should they believe that the defendant 
was. a purchaser, for a valuable consideration, and without actual 
notice of the marriage deed, the plaintiff was not entitled to re- 
cover; and that the plaintiff was not entitled to recover in this 
case, if defendant had purchased for a valuable consideration.” 

Now we are unable to reconcile this charge with the previous 
opinion of the Court in the same case, to wit: “that Robert D. Pa- 
pot had no right, as natural guardian, to sell or dispose of the prop- 
erty embraced in the marriage settlement; that the defendant ac- 
quired no title to said property by said sale, and that the Statute 
of Limitations did not protect him.” If the vendor had no right 
to sell, and the vendee acquired no title by the purchase, and time 
had not run in his favor, how does the fact that Winkler paid a 
valuable consideration for the negro, bar the recovery of the true 
owner? It surely will not be gravely insisted, that if A find and 
sell to B the runaway slave of C, for a full price, and without no- 
tice, that C cannot sue for and recover his property ; and yet, the 
argument of counsel, if it amounts to anything, goes to this extent; 
for he puts it upon the Lona fides of the purchase, regardless of 
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the plaintiff's title, and contends that it is immaterial whether 
Samuel N. Papot claims under a voluntary conveyance, or under 
the marriage settlement, which is admitted to be founded upon a 
valuable consideration. But this doctrine, we apprehend, cannot 
be maintained, unless we are prepared to go further, and hold 
that the possession of personal property is conclusive evidence of 
title. And while there may be plausible reasons assigned, even for 
this proposition, it is incompetent for the Courts to establish such 
a principle. 

[3.] Had the sale of this negro been made by Roger Olmstead, 
the trustee, during the lifetime of Mrs. Papot, the wife, instead of 
by the husband after her death, the purchaser would have acquir- 
ed a good title. For I take the law to be clear, that while the 
power of the trustee over the legal estate or property vested in him, 
properly speaking, exists only for the benefit of the cestui que 
trust, yet, as the legal owner, he may do many acts to the preju- 
dice of the cestuz que trust ; and among the rest, he may even dis- 
pose of the property, so as to bar the interests of the cestui que 
trust therein, as by a sale to a dona fide purchaser, for a valuable 
consideration, without notice of the trust. But where the aliena- 
tion is purely voluntary, or where the estate devolves upon heirs, 
devisees or other representatives of the trustee, or where the ali- 
enee has notice of the trust, the trust attaches to the estate in the 
same manner as it did in the hands of the trustee himself, and it 
will be enforced accordingly in Equity. 1 Madd. Ch. Pr. 363, 
366. 2 Fonbl. Eq. b. 2, ch. 7, §1, notea. Pye vs. Gorge, 1 P. 
Wm.129. Saunders vs. Dehew, 2 Vern. 271. 

[4.] There is another familiar rule in Equity, in view of which 
I would respectfully suggest the error in this case has been com- 
mitted, namely: that against a bona fide purchaser, for a valuable 
consideration, without notice, a Court of Equity will not interfere 
to grant relief. For, in the view of such a Court, such a purchaser 
has as high a claim to assistance and protection as any other per- 
son can have; and where the equities are equal, the Court with- 
holds itself from any interference between the parties. 1 Story’s 
Eq. Jur. §139. Mitford’s Eq. Pl. by Jeremy, 274, x. Cooper’s 
Eq. Pl. 281 to 285. 2 Fonbl. Eq. b. 2, ch. 6, §2,and notes. Mal- 
den vs. Merrill, 2 Atkin. 8. Newland on Contr. ch.19, p. 342. 

[5.] But the plaintiff in trover here is not invoking the aid of a 
Court of Equity to assist him in the obtainment of his rights. He 
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is seeking merely to assert his legal title in a Court of Law, where, 
of course, it must prevail; and this is the true distinction. 
Judgment reversed, and a new trial awarded. 





No, 88.—Mary M. Morrow, plaintiff in error, vs. Insy H. Scorr, 
defendant. 


[1.] An infant in ventre sa mere, at the time of the intestate’s death, but who 
was born within the ordinary period of gestation thereafter, is entitled to in- 
herit from such intestate, as if born at the time of the intestate’s death. 


In Equity, in Putnam Superior Court. Decision on demur- 
rer, by Judge Merriwetuer, September Term, 1849. 


Ewing T. Morrow died intestate, leaving a large estate. His 
next of kin, and distributees at law, were his first cousins, of whom 
several were in life. Within the period of gestation after his 
death, Mary M. Morrow, another first cousin, was born, and filed 
a bill by her. guardian, claiming a distributive share. On demur- 
rer, the Court dismissed the bill, and that decision is brought up 
for review. 


Cone, for plaintiff in error, submitted the following points and 
authorities : 


The only question in this case. is, whether a child in ventre sa 
mere, at the time of the death of the intestate, is entitled to a dis- 
tributive share of the estate, as it would have been if actually born 
at the time of such death ? 

We support the affirmative, and rely upon the following au- 
thorities : 

2 Atkins, 115. 2 Peere Wms. 442. 1 Vesey, Sr.156. 1 Mur- 
ply’s R. 233. 1 Dev. & Batt. Eq. R.77. 2 H. Blackstone, 379, 
399. 2 Dev. § Batt. Eq. 312. 1 Roper on Leg. 52. 5 Serg. § 
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Rawle, 38. 2 Wms. on Ex’rs. 801, 802. 15 Pickering, 255. 2 
Kent’s Com. 424. 2 Bro. C. C. 321. 2 Vesey, Jr.673. 1 Meriv. 
654. 2 Cox, 425. 1 Pecre Wms. 244, 340. 2 Vesey,84. 3 At- 
kins, 203. 5 Binn. 601. Watkins on Descents,145. Toller’s L. 
Ez’rs, 31,300. 2 Hawks, 325. Hotchkiss, 464, 465. 1 Roper’s 
Leg. 53. 

The same doctrine prevails in relation to the descent of real 
estate. 1 Co. Litt.§11. 3 Comyn’s Dig. 442. 4 Kent, 249. 3 
Johns. Ca. 18. 5 Serg. §& Rawle, 38. 2 Paige, 35. 4 Kent, 280, 
412,248. 1 Cruise, 226. 4 Vesey, 342. 1 Pcere Wms. 486. 8 
Vin. Ab’gt, 87. 3 Atkyns, 203. 


Apams, for defendant in error, submitted the following points 
and authorities : 


1. The Statute of Distributions is a statutory will, made by leg- 
islative authority, the end and intent of which, by making the pro- 
vision for all the children of an intestate equal, or as nearly so as 
can be estimated, is to do what a good and just parent ought to do. 


2. Distributive shares vest immediately on the death of the in- 
testate, excepting only in the event of the birth of a posthumous 
child of intestate, which exception prevails alone upon the princi- 
ple, that as a posthumous child would take, under a will or settle- 
ment made by a father for his children living at his death, so it 
should be entitled to a distributive share under the will or settle- 
ment made by legislative authority for the father in case of his in- 
testacy. But this principle does not hold when the relation be- 
tween intestate and distributee is other than that of parent and 
child, cessante ratione cessat ipsa lex. 

3. By the Common Law, a child in ventre sa mere is not in re- 
rum natura ; by the Civil Law, it is. Several Statutes of Eng- 
land consider it in esse for particular purposes only, which are ex- 
pressed in said Statutes. 

4, Adjudications of the English J udges, upon their Statute of 
Distributions, should not control in the construction of our Stat- 
ute, for the plain reason that the Statute of Distributions of Eng- 
land, by express provision, is to be construed by the rules of the 
Civil Law, which is not the case in our Statute. 2 P. Williams, 
446. 2 Atkins,115. 2 Black. Com. 169. Prince, 225, 233, 570. 
1 Wend. Blackstone, 19, 78, and note, 84. 
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By the Court—Wakrner, J. delivering the opinion. 









[1.] The only question made by the record in this case for our 
judgment is, whether the first cousin of the intestate, in ventre sa 
mere, at the time of his death, but born within the usual period of 
gestation thereafter, is entitled to a distributive share of such in- 
testate’s estate. 

We are of the opinion, both upon principle and authority, that 
a child in ventre sa mere, at the time of the death of the intestate’s 
ancestor, who is born within the usual period of gestation thereaf- 
ter, is entitled to a distributive share of such deceased intestate’s 
estate. Blackstone states the rule to be that, “ An infant in ventre 
sa mere, or in the mother’s womb, is supposed in law to be born, 
for many purposes. It is capable of having a legacy, or a surren- 
der of a copyhold estate made to it. It may have a guardian as- 
signed to it; and it is enabled to have an estate limited to its use, 
and to take afterwards, by such limitation, -as if it were then —_ 
ally born; and in this point, the Civil Law agrees with ours.” 

1 Bl. Com.130. 1 Roper on Legacies, 53. 

Posthumous children, says Chancellor Kent, inherit, in all cases, 
in like manner as if they were born in the lifetime of the intes- 
tate, and had survived him., This is the universal rule in this coun- 
try. , It is equally the acknowledged principle in the English Law ; 
and for all the beneficial purposes of heirship, a child in ventre sa 
mere, is considered as absolutely born. 4 Kent’s Com. 412. In 
Wallis vs. Hodson, Lord Hardwicke held that, both by the rules 
of the Common Law, as well as by the Civil Law, a child in ven- 
tre sa mere, is in rerum natura, and is as much one, as if born in 
the father’s lifetime. 2 Atkyns,116. In Doe vs. Clark, it was . 
held, that an infant in ventre sa mere is considered as born for all 
purposes which are for his benefit. 2 H. Blackstone, 399. In 
Hall vs. Hancock, the Court ruled, that in general, a child is to 
be considered as in being, from the time of its conception, where 
it will be for the benefit of such child to be so considered. 15 
Pickering’s Rep. 255. This rule is in accordance with the princi- 
ples of justice, and we have no disposition to innovate upon it, or 
create exceptions to it. 

[et the judgment of the Court below be reversed. 
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No. 89.—Joun C. Hotcomse, plaintiff in error, vs. Mary P. 
Turrts and another, defendants. 


L1.] By deed, a femme sole conveys her estate, in contemplation of marriage, 
to trustees to hold for her sole use until the marriage, to the joint use of 
herself and her husband during their joint lives; if she survived him, then 
to her and her heirs, and if he survived her, then to him and the children of 
the marriage, if any, jointly, during his life ; if no children or issue, then to 
him for life; and there being issue or children of the marriage, to them and 
their heirs forever, and there being no children or issue from and after the 
death of the husband, to her right heirs. The marriage was solemnized, 
and the wife died before the husband, leaving children, who died before 
the husband: Held, that a life estate was conveyed to the husband and 
children, with remainder in fee to the children; that the limitations created 
a vested remainder in the children at her death, and that at the death of the 
husband, the property went to the heirs of the children, and not to the right 
heirs of the settler. 


In Equity. Decision on demurrer, by Judge Merriweruer, 
in Jones Superior Court, October Term, 1849. 


By a marriage contract between Francis Tuffts and Charity 
Garrett, the property of the wife was conveyed to a trustee, “ for 
the proper use and behoof of the said Francis and Charity, du- 
ring the natural life of the said Charity, and after the death of 
the said Francis Tuffts, in the event of the wife’s surviving him, 
then to the proper use and behoof of herself and her right heirs, 
forever. Inthe event of the husband’s surviving the wife, then 
to the use of such persons as the wife might, by will or deed, ap- 
point; on failure of appointment, then to the use of Francis 
Tuffts, and the issue or children of said intended marriage, if any 
there should be, jointly. The said Francis Tuffts, and the said 
children or issue, to receive the joint use and benefit thereof; and 
if there be no children, then to the sole use of Francis Tuffts, 
during his natural life; and from and after the death of the said 
Francis Tuffts, there being issue or children of the said marriage, 
then to the proper use and behoof of such issue or children for- 
ever; and from and after the death of the said Francis Tuffts, 
there being no issue or children, or appointment, then to the pro- 
per use and behoof of the right heirs of the said Charity Garrett 


forever.” 
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Three children were born of the marriage; one of whom died 
during the lifetime of Charity Tuffts, and the other two died, of 
tender years, during the lifetime of Francis Tuffts, who survived 
his wife. 

The present was a bill filed by “the right heirs” of Charity 
Garrett, alleging the foregoing facts, and that no appointment was 
made by Charity Garrett. The defendants in the bill were the 
widow and son of Francis Tuffts, by a second marriage. 

A demurrer was filed to this bill on various grounds, The 
demurrer was sustained onthe single ground, “that by the terms 
of the instrument, the property embraced therein vested abso- 
lutely in those children of the marriage who survived the moth- 
er,” and this question alone is for review in this case, 



















Cong, for plaintiff in error, cited and commented on the follow- 
ing authorities: 










1 Peere Wms. 54, 78,333. 2 Vern. 427. 2 Eg. Ca. Ab’d, 308. 
Fearne, 43. Pothier on Oblig. 104. 1 Bac. Ab’t, 641. 2 Dailas, 
317. Cok. Litt. 206,208. 1 Salk.170. 

4 Kent, 278, 1 Term, 645. 2 Bos. & Pull. 295,297. 3 Peters’ 
U. S. R. 346. 2 Black. Com. 154, 1 Vern. 83, 1 Ath, 361. 
West. R. 350. 3 Atk. 330. 2 Bro. C. C.431. 3 Vesey, 89. 2 
Edw, V. C. R.75. 3 Gull & Johns. 265, 4 Eng. Com, Law, 168. 

3 Kelly, 345, Fearne, 330, ’1. 2 Cruise, 264. 7 Term, 438. 
40 Eng. Com. Law, 31. 4 Mod, 380. 2 Barn. & Cress. 926. 
Cunbert. 312;’13. Carth. R, 272. 1 Speer’s Eq. 366. 2 Cowp. 
432, note, Fletcher on Trustees, §28. 5 Iredell’s Law, 578. 1 
Dev. & Bat. Eq. 487. 4 Dev, L. 172. 

2 Kelly, 321. 1 Dessaussure, 437. 6 Ga. Rep. 530, 2 Rich- 
ardson’s Eq.49. July No, L. L. 1849, p, 46. Reeves’ Dom, Rel. 
480, ’83. 1 Peere Wms. 123, 143, 563, 663, 748. 2 Ath. 89. 1 
Coz, 317. 3 Atk. 371, 396. 1 Sumner, 238, 1 Strob. Law. R. 
133, MecMullan’s Eq. 359. 2 Eq. Ca. ab’gd, 392,’93. 2 Cok. 
66. 2 Burrows, 1100. 4 Jb.2579. 3 Atk. 246,517. 2 Wash. 
9. 3 Munford, 242. Reeves’ D. L.464. 2 Peere Wms, 349. 1 
Bro. Parl. Ca. 470. 2 Term, 252. 1 Vesey, 233. 3 Ib. 371. 1 
Dev. Eq. 189. 2 Eq. Dig. 641. 2 Hawks, 483. 4 Kent. Com. 
221,’2. Prin. 246. 2 Rop, Leg. 353, 2 Wms. Ez’rs, 806. 1 
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Tuck. Com.141. 14 Serg. & Rawle, 40. 4 Peters, 1. 3 Hast. 
90. 2 Term R. 435. 1 Lord Raymond, 203. 

3 Bro. Parl. Ca.64. Fearne, 547,550. 2 Doug. 65. 3 Term, 
484, 488. 2 Marsh. 161. 

2 Hill’s Ch. 3. 5 Ala. 578. 7 1b.592. 2 — 234. 1 Vesey, 
151. 1 Jac. & Walker, 68. 








McDonatp and R. Harpeman, for defendant, cited and com- 
mented on the following authorities: 


Atherly, 151, top page, 79, 299. 1 Roper, 69, 70, 71, 387. 
Fearne, 105, 216,364. 4 Kent, 201, 2. 4 D.& E.39. Fearne, 
313, 314, 228, ’9, 50, 52. 1 Vesey, Sr. 210. 2 Ib. 203, 208. 3 
Toml. Law Dic. 334. Hanson vs. Graham, 6 Ves. 238, 242, 249. 
9 Ves. 507. 11 Wend. 271, ’2,’3. 1 Roper, 391, °4,414. 5 
Ves. 209. 1 Eng. Com. Law Rep.361. Bassett vs. Chapman, 1 
Peere Wms. 357. 2 Bl. Com. 177. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] By reference to the Reporter’s statement of facts, it will 
be seen that Charity Garrett died, leaving two children and her 
husband, Francis Tuffts, surviving, without having made any ap- 
pointment. The children both died—their father, Francis Tuffts, 
surviving them. He having died, and his life estate determining, 
the question is, whether the property embraced in the settlement 
vested in the children surviving their mother, and descends to 
their heirs, or whether it passes to the right heirs of Charity Gar- 
rett? This is the sole question made in this record, and it de- 
pends upon the construction of the marriage settlement. In the 
construction of the instrument, the well understood rule is, that 
the intention derived from it shall prevail, unless that intention 
contravenes some well settled rule of law. If it does, the rule 
of law prevails, for no conveyance of property by deed, will or 
otherwise, can annul the laws of the State. The general inten- 
tion of Mrs. Garrett in entering into this settlement, clearly was 
to protect the estate which she owned, from the marital rights of 
Tuffts, her intended husband. She did not intend the property to 
go to him in any event, and no provision is made for him but of a 
life interest. By the deed, if she survived him, the property is 
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fixed upon her and her right heirs. Had that contingency hap- 
pened, the trust would have been fully executed. He surviving 

her, there being children‘of the marriage, a life estate is given to 

him and the children, jointly; there being no children, she, in 

that event, gives him a sole life estate, and at his death, the prop- 

erty vests in her right heirs. During her life, she provides that 

the property shall be to the joint use of herself and her husband. 

In every limitation, she guards against transmitting the property 

to him, and throughout confines his interest to certain uses of it, 

during his life. The general intent seems to be manifestly as 

stated. The objects of her bounty, during her life and his, are 

himself and herself, so far as the use and profits of the estate are 

concerned; at her death, he surviving, there being children of 
the marriage, those children and Tuffts, so far as the use of the 
property is concerned, are the objects of her bounty. At her 
death, there being no children, and he surviving, he, as to that 
use, is the object. of her bounty ; but as to the fee in the proper- 

ty, the children of the marriage, Tuffts surviving her, are the 
preme objects of her bounty. That she intended to control the 
property in this settlement, so as to cast it absolutely upon her 
children, unincumbered by any use at his death, there can be no 
doubt. It is expressly declared. For after providing the before- 
stated interest for: him, she declares, “and from and after the 
death of said Francis Tuffts, there being children or issue of said 
intended marriage, then to the proper use and benefit of said is- 
sue.or children, forever.” The general intent was, as we think, 
to protect the property from the marital right, and secure it to the 
children of the marriage—an intention perfectly natural and legi- 
timate—such an one as a lady might be reasonably supposed to 
entertain under such circumstances, It is farther the opinion of 
this Court, that Mrs. Garrett intended that, upon her death, there 
being children or issue of the marriage, that the property should 
then vest in the children, and that the absolute and unqualified 
enjoyment of it, only, should be postponed until the death of 
Tuffts. She did not intend, in the judgment of this Court, to 
make the vesting of the property to depend upon the contingency 
of the children surviving their father, Tuffts; but that if upon 
her death, there were children in esse, they should be owners of 
the property, and that it should, thenceforth, descend to their 
heirs, according to the laws of the land, subject to the life interest 
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as before stated. The settler, we infer, did not contemplate 
children of the marriage who might survive Tuffts; because. in no 
one single instance does she say, in terms, that their taking shall 
depend upon their surviving him. We look in vain for any ex- 
press declaration to that effect. If she had intended that the vest- 
ing of the property should depend upon the contingency of their 
surviving him, reasonably, naturally, she would have said so. She 
would not have left so important an intention to implication; but 
no where in this deed are words used, significant of the survivor- 
ship of the children. Even in the last limitation, which is mainly 
relied upon to prove a contrary intention, she does not speak of 
issue or children, who may not be in life at his death, or who may 
not survive him, nor does she say upon his death, leaving no issue 
or children; but, as in all the previous limitations, she speaks of 
there being no issue or children—that is, there being no issue or 
children of the marriage. The words of the marriage, are not in 
the last limitation, but they are in the one which precedes. In 
that one she says, “there being issue or children of the said mar- 
riage,” the property shall go to the children, Then, in the last 
limitation, she proceeds to say, negatively, “and from and after 
the death of said Francis Tuffts, there being no issue or children, or 
appointment, then to the proper use and behoof of the right heirs 
of the said Charity Garre‘t, forever.” So that when, in the last 
limitation, she speaks of there being no issue or children, she means 
what she means in the preceding limitation, to wit: no issue or 
children of the marriage—as we think of the marriage born, and 
not of the marriage born and also surviving him, Tuffts. The 
contingency upon which, in this last limitation, we think Mrs. 
Garrett intended the property to go to her right heirs, was not 
the children’s not surviving Tuffts, but there being no issue or 
children of the marriage; and she intended his death, if there 
were no issue or children of the marriage, to fix the time when 
the enjoyment absolutely of the property should vest in her right 
heirs. As in the preceding limitation, there deing issue or chil- 
dren of the marriage, his death should ascertain the time at which 
such children or issue, or their heirs, should be admitted to the 
unrestricted enjoyment of the property. There is, at all events, 
in the last limitation, no words used which indicate her inten- 
tion that, if the issue or children do not survive Tuffts, the prop- 
erty shall go to her right heirs. If such intention is not found in 
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that limitation, it exists no where. The same form of expression 
is observed in all the limitations in the deed—there being issue or 
children. It would seem, indeed I am satisfied, that by this ex- 
pression, Mrs. Garrett intended tu say, if there shall be issue or 
children of the marriage. This idea is sustained by the language 
used in that clause of the deed which creates the joint life estate 
in the children and Tuffts. In that clause the language is, “to 
the proper use, benefit and behoof of the said Francis Tuffts, du- 
ring his natural life, and the issue and children of the said intend- 
ed marriage, if any there should be, jointly.” Issue and children, 
in this clause, must necessarily mean children living during the 
life of Tuffts, for the estate for life is therein given jointly to him 
andthem. No survivorship, ex necessitate rec, can be contemplated 
here. Now, is it not reasonable to infer that, in that clause, 
which gives the property to the children, the same words should 
have the same meaning? The language of that clause is, “ and 
from and after the death of said Francis Tuffts, there being issue 
or children of said intended marriage, then to the proper use and 
benefit of said issue or children, forever.” Why should issue or 
children of the marriage here, not have the same meaning that 
they necessarily have in the preceding clause of the deed. We 
say, that Mrs. Garrett intended to vest the property in the chil- 
dren of the marriage, at her death, because, during her life, they 
could not take; for as long as she and her husband were both in 
life, there was a chance of her surviving him, and in that event 
the property, by a clause previous to that which gives it to the 
children, reverts to her. If he were dead, she in life, the rever- 
sion would of course have taken place. Taking these things into 
view, as well as the general intention, to wit: to protect the prop- 
erty from the marital right of the husband, for the benefit of her 
children, if she should have any, we find no room for a doubt, 
that Mrs. Garrett intended that, at her death, leaving children, 
the property should vest in them, and that as to them or their 
heirs, the full use and enjoyment of it should be postponed until 
the death of Tuffts. 

Such being the intention, the next inquiry is, does it conflict 
with any established rule of law? We think that it does not, 
but that the intention and the legal construction of the deed har- 
monize. Two rules for the government of Courts in the con- 
struction of this marriage settlement, are to be noted and ob- 
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served. The first is, if possible, to give to it such legal construction 
as will effectuate the intention. The second is, not to make a 
remainder contingent, which can be made to vest. The extent of 
the latter rule goes, perhaps, not beyond this, to-wit: The law 
does not favor contingent remainders. Courts will not become 
astute, in order to declare a remainder contingent, but will con- 
strue the limitations liberally, with a view to declare it vested. 
Nor does the former rule go so far as to authorize a Court to 
carry into effect the intention, when it is clearly contrary to law; 
for declared and indubitable intentions must be defeated, if they 
are manifestly in conflict with the necessary legal construction. 
The conflict, however, must be manifest and decided; such con- 
flict will not be vaguely inferred; it must be so palpable as to 
leave to the Court no alternative. 

For the purposes of this discussion, remainders may be said to 
be vested or executed and contingent. “Vested remainders, 
(or remainders executed, whereby a present interest passes to 
the’ party, though to be enjoyed in future,) are where the estate 
is invariably fixed, to remain to a determinate person, after the 
particular estate is spent.” 2 Black. Com.108,'9. “Contingent 
or executory remainders, (whereby no_ present interest passes,) 
are where the estate in remainder is limited to take effect, either 
to a dubious or uncertain person, or upon a dubious and uncertain 
event, so that the particular estate may chance to be determined, 
and the remainder never take effect.” Jb. 

A familiar illustration of the former is this: If an estate be left 
to A for life, with remainder in fee to B, it is a vested remainder. 
The estate in remainder takes effect simultaneously with the life 
estate, a present interest passes to B, and the enjoyment of the es- 
tate is postponed until the death of A. There is no uncertainty 
as to the person, for he is named; nor as to the event, for that is 
fixed, to-wit: the death of A, the tenant for life. 

This settlement, to my mind, creates just such an estate; that 
is,a vested remainder. To prove it, I shall consider two clauses, 
to-wit: that which creates the life estate in Tuffts and the chil- 
dren, and that which. gives the estate to the children. Inconstru- 
ing this deed, I am not to be held down to one clause; I may con- 
sider all. Nor am I to look to the words used in any one or 
more clauses or limitations; but I am to consider the whole deed, 
and thus ascertain the legal intendment. The two which make 
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this a vested remainder, are the limitations which dispose of the 
estate, after Mrs. Garrett’s death ; in fact, she died before Tuffts. 
With these limitations, therefore, we start, because then it- is nec- 
essary to determine what became of the estate. - If the legal’con- 
struction of these dispose of the estate, it will be conceded that: it 
will not be necessary to look beyond them, to the final limitation 
clause. Now, the event which Mrs. Garrett contemplated as 
possible, to-wit: her death before the death oft her husband, 
Luffts, having’ taken place; and also, another event which she 
deemed possible, to-wit: there being issue or children of the mar- 
riage, in life, at her death, what does she do with the estate ? 
That is the question. She makes two provisions in relation to it. 
First, she declares, (there deg children, note,) that it shall be 
held to the proper use, benefit and behoof of Tuffis, during his 
natural life, jointly with the children. That is, beyond all cavil, 
the creation of a life estate in the property in Tuffts and the chil- 
dren, dependant for its termination, on the death. of Tuffts, for it 
is during his natural life. What farther does she declare con- 
cerning the property, (there deing children, note,) this, to-wit: 
from and after the death of Tuffts, that it is to be holdén to the 
proper use, benefit and behoof of the children forever. Put then, 
these two limitations together, and what do they make? Why, 
to the eye of common sense and right reason, as well as to the 
eye professional, an estate for life in Tuffts, and the children for 
Tuffts’ life, with remainder in fee to the children. No ingenuity, 
it seems to me, can make anything else of them. The interest 
which the children have in the life-estate, cannot affect the con- 
struction. An estate to them, for life, with remainder to them, 
in fee, would no doubt be an absolute estate in them.. But it is 
. no less a life estate in Tuffts, because they are interested in the 
life estate. To him—to both him and the children, if you please— 
there is given a life-estate, and the fee is cast upon them. - What, 
then, is the estate thus created? It is a vested remainder. The 
person, to-wit: the children, are certain and determined, and the 
event, to-wit: the death of Tuffts, is certain and determinate. The 
form of language used by the settler, is immaterial. Here are 
all the elements of a vested remainder. The law, in considering 
these elements, can give no name or attribute to the dispositions, . 
but that which we now give. If it be a vested remainder, the 
children took the fee eo-instanti, in which the life estate vested ; 
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upon their death, it went, by the law of descent, to their heirs, 
and the plaintiffs in this suit are not entitled to it. Here is an ab- 
solute disposition of the estate. What use then, or necessity, to 
look farther? If, however, we do look farther, we shall find, 
that even by the last limitation in the deed, the estate is a vested 
remainder. By that limitation it is declared: “ And from and 
after the death of the said Francis Tuffts, there being no issue or 
children, and no appointment, then, to the proper use and behoof 
of the right heirs of the said Charity Garrett.” I repeat here, 
what I have before said, that issue or children in this clause, 
means the same that we hold it to mean elsewhere in this deed, 
to-wit: issue of the marriage, at any time, born and surviving 
the settler, Mrs, Garrett; and that the contingency contemplated 
is not the issue or children surviving Tuffts; but the contingency 
here as elsewhere contemplated, was, there being issue of the 
matriage; if issue, they, as I have attempted to show, take the 
property ; if none, then it goes, by: this limitation, to the right 
heirs of Charity Garrett. But there was issue of the marriage ; 
the contingency did happen; and therefore, the right heirs of 
Charity Garrett cannot take, under this clause in the deed. 

I come now to meet, and I trust to answer, the view of this 
clause, taken by the learned counsel for the plaintiff in error. 
He claims that it creates a contingent remainder in favor of the 
children, and that the event upon which it depends, is their sur- 
viving Tuffts; and that the event not happening, the property 
passes over to the right heirs of Charity Garrett. Ifthe right of 
the children to take depends upon this limitation, and conceding 
that they did not survive Tuffts, yet, we think the remainder 
vested in them; that it was executed in them at the death of 
their mother, and that the property, therefore, does not go over 
to her right heirs. It is claimed that this must be a contingent 
remainder, because the event upon which it depends, to-wit: the 
children surviving Tuffts, is uncertain. At first view, it would 
seem that this must needs be so, and that the counsel is right. 
But a well settled distinction, when applied to this case, puts 
upon it a new face; that is, a distinction between that kind of un- 
certainty which really makes a remainder contingent, and one 
which is often confounded with it, to-wit: the uncertainty of a 
remainder ever taking effect in possession. The taking effect of 
a remainder in possession may be uncertain, and yet be a vested 
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remainder. This distinction, says Fearne, is not always attended 
to, “ but is absolutely requisite to complete an accurate notion of 
what is in Law considered asacontingent remainder.” 1 Fearne 
on Remainders, 216. The definitions which I have before given 
of vested and contingent remainders, from Blackstone, do not de- 
velope this distinction. More fully and more accurately are they 
defined by Mr. Fearne: “ Wherever,” says this able writer, “ the 
preceding estate is limited so as to determine on an event which 
certainly must happen; and the remainder is so limited to a per- 
son im esse, and ascertained that the preceding estate may, by 
any means, determine before the expiration of the estate limited 
in remainder, such remainder is vested.” This is his definition of 
a vested remainder, and he proceeds to define what is a contingent 
remainder. “On the contrary, wherever the preceding estate is 
limited, so as to determine only on an event which is uncertain, 
and may never happen, or wherever the remainder is limited to 
a person not ¢m esse or not ascertained, or wherever it is limited so 
as to require the concurrence of some dubious, uncertain event, 
independent of the determination of the preceding estate and du- 
ration of the estate limited in remainder, to give it a capacity of 
taking effect, then, the remainder is contingent.” 1 Fearne on Re- 
mainders, 217. 

The application of Mr. Fearne’s definition of a vested remain- 
der will prove that this is a vested remainder. The preceding 
estate must be limited, so as to determine on an event which cer- 
tainly must happen. That is the case here. The preceding es- 
tate is the life estate of Tuffts and the children, and that is limited 
to determine on an event which must happen, to-wit: the death 
of Tuffts ; for “it is appointed unto men once to die.” 

Again, the remainder must be limited to a person in esse and 
ascertained. 'That is the case here; for the persons to take the 
remainder are the children; there is no uncertainty about the 
persons; they are im esse and are ascertained. And farther, the 
remainder must be so limited to them, that the preceding estate 
may, by any means, determine before the expiration of the estate 
limited in remainder. Well, in this case the estate is so limited 
in remainder, that the preceding estate may, by some means, de- 
termine before the expiration of the estate in remainder, because the 
estate limited in remainder to the children, is a fee; it is an un- 
qualified estate ; it is to them and their heirs forever; and because 
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the preceding estate, to-wit: the life estate of Tuffts might, in 
more ways than one, have terminated, not only before the expi- 
ration of the estate limited in remainder, but during the life of the 
remainder-men themselves. For example, the preceding estate, 
to-wit: the life estate, might have determined by the death of 
Tuffts during the life of the children,.or he might have relin- 
quished his life-estate to them. The touchstone of this question 
is this: Was there a capacity in this estate limited in remainder, to 
take effect during the life of the children in possession, if during 
their life, the possession of the life estate had become vacant ? 
Would the children have taken the estate had Tuffts died before 
them? Suppose Tuffts had died first, can there be a doubt that 
they would have taken? Not the shadow of a doubt. If they 
had the capacity to take in that contingency, the remainder was a 
vested remainder. The question, whether it is a vested remain- 
der, does not depend upon the fact of their outliving Tuffts, but 
upon their capacity to have taken, in the language of Fearne, by 
any means which might have determined the life estate. “The 
present capacity, (says Mr. Fearne,) of taking effect in possession, 
if the possession were to become vacant, and not the certainty 


that the possession will become vacant, before the estate limited 
in remainder determines, universally distinguishes a vested re- 
mainder from one that is contingent.” 1 Fearne Remainders, 215 
to 222. Duncomb vs. Duncomb, 3 Lev. 437. Smith, dem. Dori- 
mer vs. Parkhurst, Vin. vol. 18, fol. 413. 2 Cruise’s Dig. 270. 2 
Vesey, Jr. 357. Chitty, note10. 2 Black. 169. 

Let the judgment below be affirmed. 
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No. 90.—Cutuin C. ALEXANDER, adm’r, de bonis non, &c. plaintiff 
in error, vs. Joe E. Mercer, adm’r, &c.. Wiitiam Peak and 
others, defendants. ; 















[1.] Where an administrator, upon the discharge of his first sureties, gave a 
new bond, and subsequently becomes insolvent: Held, that Equity will 
entertain jurisdiction of a bill filed against the administrator and both sets 
of sureties, praying adiscovery of the amount of the devastavit, and the time 
when it occurred, in order to charge each set of sureties, according to their 
respective liabilities on their bonds. 

[2.] That it is not necessary, in order to sustain such a bill, to obtain first 4 
judgment against the principal; it being competent for a Court of Chancery 
so to mould its decree, as to mete outample justice and full protection to all 
parties, by rendering the assets of the estate first liable, the individual 
property of the administrator next, and the property of the sureties only 
ultimately liable. 

[3.] A bill against the principal and sureties in the first instance, will be more 

especially sustained, when it is alleged that a portion of the assets of the 

estate have been delivered up to the second set of securities, to indemnify 
them from liability, the nature and value of which are unknown to the 
complainant, who is suing as administrator, de bonis non; of the deceased. 




















In Equity, in Taliaferro Superior Court. Decision on demur- 
rer, by Judge Sayre, October, 1849. 






‘Cullin C. Alexander, administrator, de bonis non, with the will 
annexed, of Chivers A. Nelms, deceased, filed his bill in Equity, 
against Joel E. Mercer, a. former administrator with the will an- 
nexed, and his sureties, on two several bonds, alleging that, on 
the appointment of Mercer, he. gave bond, with William Peak 
and others as sureties, and took possession of the estate of Nelms, 
to a large amount; that Mercer proceeded to sell the property 
and collect the notes, and appropriated the money to his own use, 
to an amount unknown to the complaiziant ; that in 1841, upon 
the complaint of William Peak to the Court of Ordinary, that 
Mercer was wasting the estate, a néw bond was given by Mercer, 
and Peak was discharged from the old bond ; and that in 1844, on 
the complaint of the second sureties, the letters of administration 
to Mercer were revoked. The bill farther charged, that Mercer 
received large amounts of money, of which he made no return, 
and that the complainant had no knowledge, aind could procure it 
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only from the oath of Mercer, of how much of the property was 
wasted prior to the discharge of Peak, and how much since that 
time; that Mercer was entirely insolvent, and that after the revo- 
cation of his letters of administration, Mercer turned over to 
some of the sureties on the second bond, money, property and ef- 
fects of the estate, the amount, species and value of which were 
unknown to complainant, but known to be the assets of the es- 
tate, by the sureties, at the time they were received by them. 
The bill prayed discovery and relief. 

The bill was demurred to by Peak— 

Ist. For want of equity. 

2d. Because complainant had a complete Common Law rem- 
edy. 

3d. Because the liabilities on the two bonds are separate, and 
the sureties on both cannot be joined in the same bill. 

4th. Because there had been no judgment against the adminis- 
trator, showing the amount of his liability, and which judgment is 
a pre-requisite to the liability of the sureties. 

The Court sustained the demurrer on the 3d and 4th grounds 
taken, and dismissed the bill, and these questions are brought up 
for review in this Court. 


A. J. Mutter, for plaintiff in error, cited— 








1 Lomaz on Ex’rs, 180. 4 Munf. 289. 1 Monroe, 206. 3 Ib. 
354. 2J. J. Marshall, 198. 9 Porter, 697. 5 Paige, 95. 


A. H. Strerusens and Toomss, for defendants. 





By the Court—Lumpkxun, J. delivering the opinion. 


Chivers A. Nelms, of Taliaferro County, departed this life, tes- 
tate, in 1837, leaving Swepson Jeffries his executor, who qualifi- 
ed, and died shortly thereafter. Joel E. Mercer, in January, 
1838, was appointed administrator, de bonis non cum testamento 
annexo, upon the estate of Nelms, and executed the usual. bond 
for the faithful performance of his duty, with William Peak and 
others as his securities. In May, 1841, upon the complaint of 
Peak to the Court of Ordinary, Peak was discharged, and Mer- 
cer gave a new bond—several others joining him. After this, in 
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1844, Mercer was removed from the administration for alleged 
mismanagement ; and in 1848, letters were granted to Cullen C. 
Alexander, the complainant, who intermarried with one of the 
heirs of Nelms, who filed his bill against Mercer and both sets of 
securities, to discover the amount of the estate which went into 
Mercer’s hands, and which the complainant charges was wasted 
by him, or converted to his own use, and to account for the same. 
He predicates his claim to the interposition of Chancery, upon 
the ground that, as co-obligors, all of the defendants are interest- 
ed in the suit; that he is unable to discover when the devastavit 
was committed—whether during the liability of Peak or since 
his discharge; that he ‘has no way of ascertaining or establishing 
the amount of assets, or the time when the waste occurred, ex- 
cept by appeal to the coriscience of Mercer; that Mercer, the 
principal, turned over a large quantity of assets belonging to the 
estate, to some one or more of the second set of securities, of the 
nature. and value of which he is entirely ignorant, and to which 
he, as the successor of the said Mercer, is entitled; and, final'y, 
that Mercer himself is entirely insolvent. 

Peak demurred to the bill, and insisted that the seeurities could 
not be sued, in connexion with the principal, iv a Court of Equity, 
nor in any other Court, until a breach of the bond was first es- 
tablished, by a judgment of some Court of competent jurisdic- 
tion, fixing the amount. of the defalcation by Mercer. The de- 
murrer was sustained, upon the authority of an intimation by this 
Court, in Ray and others vs. The Justices of the Inferior Court of 
Macon County, 6 Ga. Reps. 303. 

[1.] In writing out the opinion of this Court in that case, I did 
distinctly state, “ that if necessary, I should be prepared to main- 
tain that, ordinarily at least, suit cannot be brought upon an exe- 
cutor’s, administrator’s or guardian’s bond, against the sureties, 
until the principal has been first called to account, either before 
the Court of Ordinary, or some other tribunal of competent ju- 
risdiction ;”’ and I entered briefly into some of the reasons for 
this suggestion. In the case of The Inferior Court of Irwin 
County vs. Sloan and others, (7 Ga. Rep. 31,) the intimation be- 
fore thrown out was fully adopted, and we there held, that sure- 
ties to executors’, administrators’ and guardians’ bonds, are not 
liable to suit thereon, at Law, under the Act of 13th December, 
1820, until the plaintiff has first established his demand against 
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the principal in his representative character, by suit and judg- 
thent, or decree of a Court of competent authority. But in_pro- 
nouneing this judgment, we were careful, as it will be seen, to 
limit it to suits at Law ; and to prevent misconstruction, it is ex- 


pressly declared, that there are cases where Equity would grant: 


relief against sureties, without the preliminary judgment against 


the trustee. We were sitting asa Court of Law, deciding a legal. 


question on the case as then presented, and had nothing te do with 
what a Court of Equity might do in a case rendered: ‘different in 
its circumstances by the forms peculiar to such a Court. So that, 
independent of the express reservation which this Court was 
cautious enough to make, these opinions would not, upon. general 
principles, warrant the interpretation.which is sought to be put 
upon them. 

The question then recurs, and, as we conceive, wholly untram- 
meled by any previous adjudication made by this Court, under 
what circumstances a suit in Equity may be brought against the 
securities of an executor, administrator or guardian, without any 
previous judgment or decree against their principal? — 

By the Act of 1820, (Prince, 445,) it is evident that a bill would 
lie against the securities in the first instance, provided the princi- 
pal resided without the State ; and it is conceded in the argument, 
and supported by authority, that where the trustee dies insolvent 
and without any personal representative, a Court of Equity, 
without any previous suit having been brought against the princi- 
pal, to convict him of a devastavit, would convene the securities 
and make them directly liable for any misapplication or waste of 
‘the assets which shall be established in the progress of the suit. 
Carroll vs. Connet, 2 J.J. Marsh. Rep. 198. And the reason for 
allowing such a proceeding, where. the principal dies insolvent, or 
is absent, is, that not to afford relief in such cases, would be to 
have a right without a remedy. We conclude then, that the rem- 
edy in. Equity results from the necessity of the case, and is com- 
mensurate with’ the exigencies of the case, whenever this juris- 
diction is applied to for relief. 

But it is argued that, as against the securities, there can be no 
right, any where, until a devastavit be first established against the 
principal ;. but we apprehend, that in the eye ofthe law, the obii- 
gation of the security, as well as the rights of the heir or legatee, 
date from the breach of the bond; -and that so soon as the waste 
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is actually committed by the principal, the right, at the same in- 
stance, accrues to remuneration out of the security, because such 
is his contract. What was the undertaking of the obligors to 
the bond? That the principal should well and truly discharge 
his duty, according to law and the trust reposed in him. If, then, 
a devastavit has, in fact, been committed, the parties are responsi- 
ble; and the only difficulty in a Court of Law is, that owing toits 
particular mode of procedure, the conviction of the principal 
must first be had before the securities can be proceeded against 
in that tribunal. 

Ought, then, the demurrer to the bill to have been sustained ? 
It admits that Mercer, the administrator, had received and wast- 
ed, or appropriated to his own use, a large amount of assets be- 
longing to the estate of Nelms; that the complainant is unable to 
establish the amount of said defalcation, or the time when it took 
place—whether during the liability of Peak or subsequent to his 
discharge—without the discovery which it seeks ; and that Mer- 
cer has turned over to some one or more of the second set of se- 
curities, property and effects belonging to the estate, of the nature 
and value of which the complainant is ignorant, and that Mercer 
is wholly insolvent. 

We are of the opinion, that a Court of Law, under the actual 
circumstances of this case, although it might have, possibly, gene- 
ral jurisdiction over the several branches of it, into which it would 
be ramified, could not afford a full, adequate and perfect remedy 
to the party. 

[2.] And first, we should be inclined to hold, that the jurisdic- 
tion might, in this case, attach in Equity, solely on the ground of 
discovery. By demurring, the defendant admits that the aver- 
ments in the bill, as to the necessity of this discovery, are true, 
and not a mere colorable disguise for the purpose of changing 
the forum of litigation. The discovery sought, then, being indis- 
pensable as proof, the complainant being unable to establish the 
facts charged in the bill by other testimony, and the relief 
sought being of an equitable nature, the jurisdiction in Equity 
should be retained. 

[3.] But secondly, the charge that property or money belonging 
to the estate, the amount and value of which are unknown to 
complainant, have been turned over to the second set of securi- 
ties, or some of them, and which the complainant is entitled, as 
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administrator, de bonis non, specifically to reclaim, and which, if 
recovered, would reduce the liability of all the securities so much, 
presents an additional reason why Chancery should not decline 
jurisdiction. 

But we pass by these considerations, and would prefer to put 
this opinion entirely upon the ground of there being two sets of 
securities; and I would remark, that this proceeding would seem 
to be required for the sake of the securities themselves, The 
principal has no interest in fixing correctly the time when the de- 
vastavit was committed. He would most likely be governed by 
prejudice or mere caprice in this matter. Usually he would, in 
all probability, side against the first securities, as the necessity of 
giving a new bond is superinduced by their complaint. The real 
controversy, therefore, is not between the heir, legatee or credi- 
tor, and the principal, but between the different sets of securities. 
When their liability, then, is about to be fixed, presumptively if 
you please, it is reasonable that they should be heard; and in or- 
der to this, they must be made parties. Indeed, upon the simplest 
elementary principles, every person at all interested in the event 
of the suit, or necessary to the relief sought, should be made a 
party, in order to enable the Court to settle the rights of all, and 
to make a complete and definitive decree. 2 Paige, 278. 9 
Cowen, 320. 3 Johns. Cas. 318. 1 Johns. Ch. R. 349. 2 Bibb, 
184. 2A. K. Marsh.501. 1b. 260. Penn. Rep. 299. Mitf. by 
Jeremy, 144. Barton, 31. 

But Mr. Peak, and all others like situated, might say, as he 
does now, through his counsel, “‘ We have not asked this protec- 
tion—we are competent to take care of ourselves.” Our next 
position is, that the interest of the complainant makes it proper, if 
not imperative, on Courts of Equity to furnish this remedy. 

Suppose the administrator, de bonis non, had filed his bill against 
the principal alone, as it is insisted he should have done, relying 
upon the discovery which he obtains, to establish both the amount 
of the devastavit and the time when it was committed, and it is 
located by the decree during the liability of the first securities. 
A suit is then brought upon the bond to charge them with the 
recovery. Not having had their day in Court before, they come 
in, and prove conclusively that the defulcation did not occur until 
after their discharge. Of course they are acquitted, and the com- 
plainant is remediless ; for by the terms of the decree, the second 
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securities stand exonerated, and the complainant is estopped by it; 
and this is no improbable case—it would happen constantly. 
Even if the finding discharging the other set of securities, could 
be got round in asuit against them, the very same result might 
follow ; for different Juries might, and frequently would, arrive 
at variant results, even upon the identical same evidence. 

Indeed, if this proceeding, bringing all the parties before the 
Court, and ascertaining and fixing, not prima facie only, but per- 
manently, the liability of the several sets of securities, cannot be 
supported, I should consider the rights of those interested in an 
estate greatly jeopardized, if not entirely destroyed; and this 
practice will not prejudice the securities. The decree can and 
should be so moulded, as to afford to them the exact measure and 
mode of redress and protection guaranteed by the Act of 1820, 
The securities being in Court, will of course be bound by the de- 
cree; but still the devastavit must not only be made out against 
the principal, but the form of the finding, and of the execution 
issuing thereon, may be so shaped as to operate, first, against the 
assets of the estate, if to be found, and if none, then against the 
individual property of the principal, and only against the securi- 
ties eventually. 

What greater indemnity could securities ask? Nota hair of ‘ 
their head can be hurt, until all redress against the principal is 
unavailable. They are entitled, I repeat, to nothing more nor 
beyond this, under the Act of 1820. Does not such a course, 
then, commend itself in every view of it, shielding the rights and 
interests of all parties, and saving a multiplicity of actions, an ob- 
ject never to be disregarded by Courts. And, it occurs to this 
Court, that in the absence of any precedent, this is just one of 
those cases where all have such an interest in the common sub- 
ject matter of litigation, as makes it necessary and proper to con- 
vene them all together, to attend to investigations in which they 
are all so materially interested. 

I do not deny but that it is competent and desirable for the Leg- 
islature to authorize all this to be done at Law. Until such relief 
is granted, however, we should hesitate long before we could ob- 
tain our consent to dismiss a bill, founded upon the facts which 
this embodies. 

And we are glad to find that this is no new or untried way ; it 
is an old and beaten track. 
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In Equity, says Judge Lomaz, (Treatise on Ex’rs and Adm’rs, 
v. 1, 180,) a legatee has always been considered as entitled to 
make the administration bond a part of his bill, and to seek his 
recovery, in the first instance, against the obligors, because the 
decree can be made so as to operate against the executor in the 
first instance, and an account of the assets can be taken at once. 

And again, (Jd.) says the same writer, in a suit which was 
brought in Equity by a legatee, and administrator, de bonis non, of 
the deceased, against the representatives of the securities of a 
deceased executor, charging mal-administration of the executor, 
in his time, and seeking an account and relief, the Court was 
clearly of opinion that where an executor died, without any per- 
sonal representative, the Court of Equity might, at the suit of a 
legatee, and without any previous suit having been brought 
against the executor, to convict him of a devastavit, convene the 
securities of the executor, or their representatives, and the per- 
sons interested in any estate which the executor may have left, 
and make the securities liable for any misapplication or wasting 
of the assets, which should be established in the progress of such 
suit. 

Moore et al. vs. Walker’s Heirs, (1 A. K. Marsh. R. 488,) was 
a bill filed by the heirs of Walker against his executor and his 
surety, for the recovery of that portion of the estate of their an- 
cestor, to which, under his will, they were entitled. It was ob- 
jected to the jurisdiction of the Court, that the remedy should 
have been sought by action at Law. To this the Court of Ap- 
peals answered: “ The doctrine contended for cannot be per- 
mitted to prevail; for whatever may be the correct doctrine in a 
proceeding at Law, by the creditors of the testator, the Chancel- 
lor, when applied to for the purpose of distribution, as he will 
not do things by halves, but delights in preventing multiplicity of 
suits, and possesses the power of adapting his decrees to the sub- 
stantial justice of the case, should, as he will, regardless of the 
failure in not having previously brought another suit against the 
executor, hear, and finally determine, the liability of the security, 
as well as that of the principal in the bond.” 

Taliaferro’s Ezx’rs et al. vs. Thornton and Wife, (6 Call, 21,) 
was a bill precisely similar to this, except that it was filed by a 
legatee instead of the administrator de bonis non. Some of the de- 
fendants there, as here, demurred to the bill, alleging that the 
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complainants had a remedy at Law. But the Court held that 
the application to the Court of Equity was proper, “ especially 
when the parties were so numerous, and the want of a discovery 
clear.” 

In Hutchcrafts vs. Stuart’s Heirs, (1 Monroe’s R. 207,) the same 
objection was made and overruled by the Court. They say: 
“ Equity has always entertained jurisdiction in such cases, and will 
compel the trustee to account for the estate in his hands. ,. If that 
sum is secured by bond and security, we have no doubt but that 
the jurisdiction, as to the principal, will draw atter itthe security ; 
it is more beneficial to the surety that it should do so. He then 
has the opportunity of seeing that the account is correctly settled. 
If he is no party to the suit in Chancery, and can only be sued at 
Law, after the account is settled, one of two inconveniences must 
follow: either he must, when sued at Law, be bound by the de- 
cree to which he was not a party, and when the account might be 
settled erroneously ; or, not having been a party, he would not 
be bound at all, and could unravel the accounts in the action at 
Law, when brought, and compel the plaintiff to re-travel over the 
whole. settlement. It is better, therefore, that he should be made 
a party at once, when he can see to his interest; and when the 
Chancellor thus has the possession of the matter, to avoid circuity 
of action or multiplicity of suits, he will decree the amount to be 
paid at once.” . 

Chancellor Walworth, in Cuddeback vs. Kent, (5 Paige, 92,) 
says that it is impossible to add to the force of this reasoning by 
Judge Mills; that the prosecution of a suit against the principal 
alone, in the first instance, who has squandered the estate and be- 
come insolvent, would be worse than useless, as it respected the 
sureties, and would subject them to the expense of double litiga- 
tion; that it would, at the same time, be a violation of the settled 
principles of Chancery, ‘viz: that a needless multiplication of 
suits is neither to be encouraged or allowed; that if, upon the 
hearing of the cause, it should be found that the principal had 
faithfully discharged the trust committed to him, according to the 
condition of the bond, the bill would be dismissed, as to all the de- 
fendants, with costs. If, on the other hand, there had been a 
breach of trust, the Court could make the appropriate decree for 
the payment, by the guardian, of what may be found due, with a 
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decree over against the sureties, to the extent of their liability, if 
the whole cannot be collected of the principal debtor. 

I ask, how much is the argument strengthened, when there are 
two sets of securities, with conflicting liabilities ? 

Our conclusion, therefore, from the @ntire case is, that the de- 
murrer should not have been sustained; that it was not necessa- 
ry, by previous proceedings instituted against Mercer, to estab- 
lish that the assets had been wasted; but that under the facts of 
this case, it was most convenient and proper to convene all at 
once into a Court of Equity, where all necessary accounts can be 
taken, and diverse and conflicting interests adjusted ; and all per- 
sons liable to pay, brought before the Court and charged at once, 
so as to avoid perplexity, circuity and loss. And that the securi- 
ties may sustain no detriment from this course, the decree can be 
specially framed, so as to operate against the principal in the 
first instance. On the contrary, we believe that it will prove ben- 
eficia] to the securities, as it gives them early notice of the de- 
mand, and thus enables them to take prompt and efficient meas- 
ures for their own safety. For these reasons, we think that the 
objection to the jurisdiction should not have been allowed. 

The decree, consequently, of the Circuit Court is reversed, 
and the proceedings remanded. 


No. 91—Gerorce W. Crawrorp, Gov. &c. for the use of C. C. 
Copy and others, plaintiff in error, vs. Jeremian PERRYMAN 
and others, defendants. 


[{1.] The writ of error will be dismissed, if more than ten days intervene be- 
tween the filing of the original notice and the certifying of the transcript of 
the record. 


A motion was made to dismiss this writ of error, on the ground 
that more than ten days elapsed between the filing of the notice 
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of the signing the bill of exceptions, and the certificate of the 
Clerk to the transcript of the record. 







Sreruens, for the motion. 






JOHNSTON, contra. 


By the Court—Warner, J. 







[1.] This objection is well taken ; the 4th section of the Act of 
1845, requires that the Clerk shall certify and send up to this 
Court, a complete transcript of the record of the cause below, 
within ten days after he shall have received the original notice, 
with the return of service thereon. 

Let the writ of error be dismissed. 










No. 92.—AmanpA McDape, administratrix of Joun McDape, 
plaintiff in error, vs. Josepu Burcu, administrator of CHarLes 
McDape, defendant in error. 










{1.] An order of the Court of Ordinary, directing the sale of the lands be- 
longing to an estate, is a judgment of a Court of competent jurisdiction, and 
cannot be attacked and impeached collaterally, by an heir claiming such 
lands. Hence, when property is claimed at administrator's sale, advertised 
and offered under such order, it is not competent for the claimant to prove 
that the estate was settled and the land divided, without an administration, 

and that there were no debts to be paid. 












Claim, in Richmond Superior Court. Motion to re-instate. 
Decided by Judge Merriwetuer, June Term, 1849. 





Upon the death of Charles McDade, his children and heirs at 
law, by consent, dispensed with an administration of his estate 
and divided the property among themselves. Upon that division 
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a tract of land was allotted to John McDade, who went into pos- 
session and claimed the same for many years, until his death. 
John Burch afterwards took out letters of administration on the 
estate of Charles McDade, and obtained an order from the Infe- 
rior Court of Richmond County, sitting for ordinary purposes, 
for the sale of this tract of land. 

Amanda McDade, administratrix of John McDade, interposed 
her claim f the land. 

On the trial of this claim, the claimant offered testimony to 
prove the above stated facts, and farther, that there were no debts 
due by Charles McDade, at his death. The Court rejected the 
testimony and dismissed the claim. Ona motion to re-iustate, 
the Court refused to grant the order, on the grounds: 

1st. That the judgment of the Court of Ordinary, ordering the 
sale of the premises in dispute, by the administrator of Charles 
McDade, is conclusive upon the issue to which the testimony re- 
jected was sought to be applied; and cannot be attacked in this in- 
direct manner. 

2d. That no title can be acquired in Georgia to a decedent’s 
estate, but through the forms of an administration, and heirs can- 
not hold real estate against the rightful administrator. 

This decision is assigned as error. 


Conk, for plaintiff in error. 


A. J. Miter, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


[1.] This Court has held that the title to the lands of the an- 
cestor is, at his death, cast upon the heirs, and that they may 
maintain ejectment for them, against a wrong doer; and at the 
same time and in the same case, that they are liable to be sold by 
the administrator, after an order by the Court of Ordinary grant- 
ing him leave to sell for the payment of debts; and that he may 
bring ejectment for them, even against the heir, when it is neces- 
sary to gain possession for the purposes of the administration. 
The title of the heirs is subordinate to the rights of the adminis- 
trator, for these purposes. By our Statute, lands are apon the 
same footing with personalty, as to distribution; they are liable, 
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as personalty, to pay debts. In England, they descend to the 
heir, and are only liable for debts, upon deficiency of the personal 
estate; formerly, only to a certain class of debts; now, by Statute 
3and4, W. & M. they are assets to pay debts by simple contract, 
as well as by specialty, and the heir is subject to suit for the same 
in Equity, creditors by specialty having preference. 2 Williams 
on Executors, 1204,’5. Under our laws, the relation, which the 
administrator bears to the real estate, is that of agent or trustee, 
for the purpose of protecting the rights of creditors and distrib- 
utees. He is virtute offcii, clothed with powers necessary to exe- 
cute his trust. By the Common Law, the title to lands is cast 
upon the heir—so here, upon the heirs—the Statute not repeal- 
ing the Common Law, but sub modo, holding that title subject to 
the necessities of the administration. If, then, there is a contest 
between the heirs and a stranger, the administration is out of 
view, and the heirs may succeed against him upon their title. 
But if there is a contest between the administrator and the heirs, 
and it is legally manifested that there is a necessity growing out 
of his relation to the estate, as administrator, that he should con- 
trol the possession of the lands, he will prevail against the heirs. 
It is not necessary for me to inquire how far it is competent for 
the heirs to go into Chancery, and deny and disprove this neces- 
sity, and thus hold against the claim of the administrator. Doubt- 
less there are cases where this can be done ; perhaps this case is 
one, if the facts proposed to be proven are true.* I have very lit- 
tle doubt but that an administration and settlement of the estate 
may be presumed from lapse of time. The Supreme Court of 
Massachusetts refused to protect the title of a purchaser, at the 
sale of real estate by an administrator, under an order to sell, 
because, by lapse of time, the creditors of the estate were 
barred before the administrator applied for the order. 16 Mass. 
R. 171. I do not sanction this decision, but it was made by a 
Court of high authority. If it be true that an estate has been 
long settled—the debts paid, and the lands, by agreement, divi- 
ded among the distributees, and perhaps passed into other hands, 
innocently and for value, Chancery ought to afford relief. If it 
cannot, then, in the name of an administration, the most enor- 
mous iniquities may be perpetrated—have been perpetrated— 





*See Jonekin vs. Holland, No. 98.—[Rep.]} 
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and that too in our own State. Taking into view the Common” 
Law doctrine, that the title to real estate is cast upon the heir; 
and also into view the peculiar relation which the administrator, 
under our Statute, bears to the realty, I conclude that the decis- 
ions of this Court, heretofore made under very serious sanctions, 
are right; they give proper effect to the Statute and the Common 
Law, and harmonize both. See 3 Kelly, 108. 

This was a claim interposed by an heir, to lands in his posses- 
sion, advertised to be sold by an administrator, under a judgment 
of leave to sell, rendered by the Court of Ordinary. The claim- 
ant proposed to prove that there were no debts to be paid; that 
the lands of the ancestor were divided by consent; that the land 
advertised for sale had fallen, in the division, to the claimant, and 
that he had been a long time in possession. The Court refused 
to admit the evidence, and we think correctly. Our proceedings 
under our Claim Laws, are sui generis, but they are proceedings in 
a Court of Law. ‘This is a contest between the administrator 
and one of the heirs; the former asserting his right to sell, in his 
trust character, for the purposes of administration ; the latter de- 
nying any necessity for such sale. The administrator produces 
an order of the Court of Ordinary directing the sale. Whatever 
may be the rule in Chancery, in just such a case, the rule here 
is, that the order to sell, being a judgment of a Court of compe- 
tent jurisdiction, imports, legally, a necessity for the sale, and that 
that judgment cannot be attacked and set aside, collaterally, by 
proof, that the Ordinary improperly exercised its powers. By 
the Act of 1826, the Court of Ordinary are authorized to order 
the sale of any part, or the whole of the real estate of an intes- 
tate, upon the application of an administrator, “ Where it is 
made fully and plainly to appear that the same will be for the ben- 
efit of the heirs and creditors of said estate.” Prince, 248. Ju- 
risdiction over the subject-matter is here expressly conferred. 
The exercise of that jurisdiction, in any case, is therefore the 
judgment of a Court of competent jurisdiction. 

It is not only leave to sell, but it is a judgment of the Court, 
that such sale will be for the benefit of the heirs and creditors of 
the estate; because the judgment, by the Statute, cannot be grant- 
ed until it is made fully and plainly to appear that such sale will 
be for the benefit of the heirs and creditors. In favor of this 
judgment, we are to presume that the Court did its duty; that 
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notice of the application was given as the Statute directs, and 
that it plainly and fully was made to appear that the sale would 
be for the benefit of the heirs and creditors ; not only heirs, but 
creditors ; that is, we are to presume that it was made to appear 
that there were creditors of the estate and debts unpaid. It was 
competent for the claimant to resist, before the Ordinary, the grant- 
ing of this order; from aught that appears to this Court, he did 
resist it. The notice of the application which the Statute re- 
quires, is for the benefit of all parties in interest, himself included 
—he cannot say that he was not warned. 

Now, the general rule, as to judgments, is, that they are binding 
upon parties and privies, and cannot be impeached by them col- 
laterally. See 1 Kelly, 136. 2 1b.275. 16.329. And although 
the claimant was not brought into Court, and made a party by 
personal service, yet he had notice by implication, and was at 
liberty to have become a party.. Thepresumption of the law is, 
that he had his day in Court, and was heard against the judg- 
ment; if it can be set aside, it must be by application to the 
Court that rendered it, or by application to a Court of Chancery, 
upon such grounds as may be cognizable in that Court. A simi- 
lar question has been determined by this Court. Stell, a guar- 
diau, applied for and procured an order of the Court of Ordinary, 
authorizing him, (under the Act of 1829, which authorizes a 
guardian to invest a portion of his ward’s money in land, if it is 
thought expedient so to do,) to purchase a certain tract of land, 
upon certain terms. He made the purchase, and was afterwards 
dismissed from the guardianship. The ward and her husband, 
after marriage, filed a bill against him and the vendor of the 
land, alleging, among other things, the procurement of the 
aforesaid order by fraud, and prayed a settlement, &c. Upon 
the final trial, the presiding Judge instructed the Jury, “ That 
the state of things contemplated by the Act of 1829, did not exist, 
and that the defendant neither had the right to apply for, nor the 
Court to grant the order; and that while nothing wrong might 
have been intended, it was a legal fraud upon the rights of the 
ward, and should be set aside.” Exception was taken to this 
charge, and this Court ruled that “ The Law constituted the 
Court of Ordinary, and not the Judge of the Superior Court, the ar- 
biter, as to whether or not, in March, 1840, a state of circum- 
stances existed, which made it proper for the Court of Ordinary 
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to pass the order of that date. The Act of 1829 allows the guar- 
dian to invest a portion of his ward’s funds in land, if it is expe- 
dient to do so; and whether it be expedient or not is an inquiry 
exclusively submitted to the Inferior Court, sitting as a Court of 
Ordinary, unless contested by an appeal. The orderon the minutes 
shows that they acted in the premises; and having jurisdiction 
over the subject-matter and the persons before them, their judg- 
ment cannot be impeached and invalidated in this manner. And 
the legal presumption is, that that Court had sufficient evidence 
to warrant it in passing the order. It may have acted unadvised- 
ly—probably did—if the pecuniary interest of the ward alone is 
considered. It is wholly immaterial. The order being passed 
by a Court of competent jurisdiction, and acting within the sphere 
of its authority, its proceedings cannot be attacked and set aside 
in this indirect manner.” Stell, Guardian, vs. Glass, 1 Kelly, 
486. This authority covers all the principles involved in this 
case. See? Mass. R. 292. 11 Jb. 226. 6 Cow. 494. 1 Pick. 
435. 6 Ib. 223. 10 1b. 470. 4 Day’s R.432. 3 Johns. R. 17. 
19 16.39. 1 Peters,74. 7 Cranch, 483. 2 N. & McCord, 410. 
6S. §& R.57. 4 Gil & Johns.1. 1 Dev. & Bat. Eq. R. 437. 
Let the judgment of the Court below be affirmed. 





No. 93.—Mary Ann Cu1rton and others, plaintiffs in error, vs. 
Mary Ann Murray, propounder, defendant. 


[1.] It is not indispensably necessary to the validity of a will made by a blind 
man, or one who is so illiterate that he is unable either to read or write, that 
it should be read over to him, in the presence of the subscribing witnesses. 
It is sufficient for the Jury to be satisfied that the paper propounded as such, 
is the last will and testament of the deceased. 


Caveat to will, in Scriven Superior Court. Tried before 
Judge Hott, October Term, 1849. 


The questions in this case arose upon a caveat to a paper pro- 
pounded as the last will of Joseph Daughtry, deceased. The ev- 
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idence showed that Joseph Daughtry, an old man, blind from age, 
and unable to read or write, sent for M. Marsh, Esq. to draw his 
will, and dictated to him the instructions therefor; that Mr. Marsh 
carried these instructions home with him, drew the will in strict ac- 
cordance therewith, and remitted it by mail, by the instruction of 
Mr. Daughtry, to Mary Ann Murray, the propounder, who. was 
the daughter of deceased, living with him, and the principal leg- 
atee in the will; that at the time the will was executed, it was pro- 
duced by Mrs. Murray—a bystander proposed it should be read, 
and that Mrs. Murray objected, and Mr. Daughtry said he did 
not wish it read—he knew its contents. 

The Court charged the Jury, that “the fact that the instrument 
was not read over at the time of its execution, did not, under the - 
circumstances in evidence, necessarily vitiate the will, but was a 
badge. of*fraud, and might or might not vitiate the will, according 
as the Jury might find from the other evidence in the case, that 
the testator had a knowledge of the contents of the will.” 

To which charge, the caveators excepted, and now allege the 
same to be erroneous. 























Starnes, for plaintiff in error, cited— 


Swinburne on Wills, part 2, §11. 3 Phillimore, 455, note b. 
3 Wash. C. C. R. 585. 








M. Marsu, for defendant, cited— 









Potts et al. vs, House, 6 Ga. Rep. 324. 1 Jarman on Wills, 29. 
Modern Probate of Wills, 201 to 210. Hemphill vs. Hemphill, 2 
Dev. 219. Downey vs. Murphey, 1 Dev. & Batt. 91. Carr vs. 
McCann,1 Dev. & Batt. 276. Boyd et al. vs. Cook, 3 Leigh, 32. 







By the Court—Lumrxtn, J. delivering the opinion. 





[1.] This case is narrowed down to asingle point. When a testa- 
tor is blind, or so illiterate as not to be able to read or write, is it 
indispensable to the validity of his will, that it be read over to him, 
at the time of its execution, in the presence of the subscribing 
witnesses ? 

Swinburne intimates that it is. He says that “a blind man may 
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make his testament in writing, provided the same be read over 
before witnesses, and in their presence acknowledged by the tes- 
tator for his will. But if a writing were delivered to the testator, 
and he not hearing the same read, acknowledged the same for his 
will, this would not be sufficient; for it may be, that if he should 
hear the same read, he would not acknowledge the same to be his 
will.” Vol. 1, p. 166. | 

This may be the rule of the Civil Law; it would seem, howev- 
er, never to have been adopted as that of the Common Law. 
For Lord Coke says, “if the party who should deliver the deed, 
doth not require it to be read, he shall be bound by it, though he 
be blind or illiterate.” Thoroughgood’s Case,2 Rep.9. Shul- 
ter’s Case, 12 Rep.90. And Lord Coke goes so far as to hold that 
the deed is good, not only where it is presumed that it was read, 
from the contrary not appearing, but that it is good, where the 
contrary doth actually appear. And there is, we apprehend, no 
distinction between wills and deeds, in this particular. 

It has been expressly held, in many reported cases, that a will 
need not be read over to a blind testator, previously to its execu- 
tion. Longchamp & Goodfellow vs. Fish, 2 B. & P. New Rep. 415. 
Modern Probate of Wills, 201 to 210. 

It is, after all, an issue of fraud; and the question, as to wheth- 
er or not the testator has been imposed on, is one of fact, to be 
left to the Jury. And the circumstance, that the will was not 
read, will be weighed by them in coming to a conclusion. We 
cannot get our consent, however, to lay it down as an inflexible 
rule of law, that the validity of the instrument depends, in every 
case, upon its being proved that it was read in the presence of the 
witnesses previous to its execution. It would deprive testators 
of the privilege secured to them, upon sufficient reasons, of secre- 
ting the contents of testaments, until after their death, in order to 
insure their peace. This very controversy shows the importance 
and necessity of such a doctrine; and none stand more in need of 
its benefits than this class of persons ; for none are more depend- 
ant on the kindly offices of others. And how easy it would be 
to evade the rule, even if it were established! A party intending 
to perpetrate a fraud, would have it in his power just as easily to 
palm a falsely read will upon the testator, as one that was falsel 
written. 

The argument which has been submitted against the judgment 
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of the Circuit Court, seems to my mind to assume a position which 
is not tenable, namely: that the testator must know at the time he 
executes his will, that the paper before him is such. But this is 
not the issue. Is it in truth his will? Devisavit vel non? is the 
issue. Not whether the testator knew the instrument at the time 
of its execution to be his will, but whether in fact it wasso? But 
even if it were otherwise, and it were necessary to show that the 
testator, at the time he signed the paper, knew that it was his will, 
is there not ample testimony to prove that the testator in this case 
had this knowledge? He himself expressly waived the reading 
of the will, when his attention was specially called to the sub- 
ject, assigning as a reason, that he already knew its contents. 
Now, it is admitted that the testator was sane, and it is not for us 
to conjecture how or in what manner he came to the possession 
of this knowledge. At any rate, this evidence was most properly 
left to the Jury; and they having found affirmatively, would the 
Court be warranted in setting aside the verdict? 

But I repeat, the proper inquiry is, was this the will of the tes- 
tator? And if the witnesses are to be believed, there can be no 
doubt but that it is. The scrivener, Major Marsh, who wrote 
the will at the request of the testator, and under minute instruc- 
tions, communicated to him for that purpose, swears that the pa- 
per propounded is the same which he drafted; that it is in exact 
conformity to the directions which he received from the mouth of 
the deceased, and that it has undergone no alteration ; and this pa- 
per was executed by the testator in the presence of the witnesses, 
freely and without any constraint whatever, he declaring at the 
time, that he understood its provisions. We do not see how the 
Jury could have done otherwise than establish the will. Nor do 
we think that there was any error in the charge of the Court, that 
“although the will was not read over to the testator at the time of 
the signing, yet if they found from the other testimony, that he 
knew the contents, that it was sufficient, without being read over 
to him in the presence of the subscribing witnesses,” 

Judgment affirmed. 
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No. 94.—WiuiaM L. Strain, adm’r of Jacon T. Wricut, plain- 
tiff in error, vs. Ropert T. Wricut, defendant. 


{1.] The contracts of infants are not void, but voidable, at the election of the 
infant, when arriving at full age. 

{2.] When an infant purchases property of an adult, and gives his note for 
the purchase money, and receives the property into his possession, and af- 
ter arriving at full age, disaffirms the contract by a plea of infancy to a suit 
upon the note: Held, that the title to the property revested in the vendor, 
or his legal representative, and that the infant should restore the property 
to the vendor, upon the disaflirmance of the contract. 


[3.] Where an infant had purchased a negro of an adult, and paid part of 
the purchase money under the contract, and gave his note for the balance, 
and took the negro into his possession, and afterwards, to a suit instituted 
on the note by the vendor, he disaffirmed the contract by the plea of infan- 
cy: Held, that inasmuch as the remedy of the vendor, under the peculiar 
facts of the case, to recover the, possession of the negro at Law was inade- 
quate and difficult, a Court of Equity would entertain jurisdiction, and de- 
cree a sale of the negro, and out of the proceeds thereof reimburse the in- 
fant the amount paid by him, and decree that the balance should be paid to 
the vendor or his legal representative. 


In Equity, in Greene Superior Court. Tried before Judge 
MERRIWETHER, September Term, 1849, 


Robert T. Wright purchased a negro of Jacob T. Wright, paid 
a portion of the purchase money, and gave his promissory note 
for the balance. Subsequently, suit was brought upon this note, 
and to this suita plea of infancy, at thetime of the making of the 
contract, was filed. On thetrial, proof having been introduced to 
sustain the plea, the action was dismissed. 

The plaintiff in error then filed a bill, alleging the foregoing 
facts, and insisting that the defendant had, by his plea and proof, 
disaffirmed and annulled his contract, and prayed that the negro 
might be delivered up to complainant, on his re-paying the amount 
of the purchase money paid, or else that the negro might be sold, 
and after paying the balance due of the purchase money, the re- 
sidue to be paid to Robert T. Wright. 

Robert T. Wright, by his answer, insisted that he had paid the 
amount of the purchase money of the negro, and pleaded the 
Statute of Limitations. 
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On the trial, the complainant introduced evidence in support 
of his case, and the defendant in support of his plea of payment. 

Counsel for complainant requested the Court to charge the 
Jury— 

ist. That if the defendant, upon arriving at full age, and being 
sued upon the note given in part consideration of the purchase of | 
said slave, pleaded the plea of infancy to said note, and introduc- 
ed evidence, on the trial, in support of the plea, it was a disaffirm- 
ance of the contract for the sale and purchase of said negro. 

2d. That upon the disaffirmance of the contract, the property 
revested in the original owner. 

3d. That if the contract was disaffirmed by the defendant, after 
arriving at full age, and a portion of the consideration money had 
been paid by the defendant, it was competent for the Jury to de- 
cree asale of the negro, and that the proceeds be applied, first, 
to the re-payment to the defendant of the amount paid by him, and 
the balance be paid to the complainant. 

The Court declined so to charge, but, on the contrary, instruct- 
ed the Jury, among other things, “ That the plea of infancy to 
the suit on the note, and the evidence produced in support of the 
plea, was not a disaffirmance of the contract; that the complain- 
ant’s bill was in the nature of an action of trover, and sounded in 
tort, and could not be sustained; that it was an attempt on the 
part of the complainant to charge the defendant with a tort, when 
the evidence showed that the ‘cause of action, whatever it might 
be, arose from contract.” 

To which charge of the Court, and refusal to charge, the com- 
plainant excepted. 


Cones, for plaintiff in error. 


ist. The plea of infancy to tlie action at law, and the evidence 
introduced by the defendant in support of the plea, was a disaffir- 
mance of the contract for the sale and purchase of the negro, the 
property in controversy. 15 Mass. 359, 364. 9 Metcalf, 519. 
6 Ala. 544,548. 1 New Hampshire, 73. 7 Cowen,179. 6 New 
Hamp. 339. 2 Kent, 239, 240. Reeve’s Dom. Rel. 243, 249. 5 
Serg. § Rawle, 309, 313. 1 Rol. 731. 2 Coke, 320. 2 Bul. 69. 
Godb. 365. 3 Comyn’s Dig. 550. Co. Litt. 2,6. 10 Jac. 320, 


vot. vi. 72 
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Godb. 120. 2 Vent. 203. Vern. 132. 2 Vern. 225. 1 Roll’s 
Ab’gt, “ Enfants.” 

2d. Upon the disaffirmance of the contract, the property re- 
vested in the original owner, or, he being dead, in his personal 
representative. 6 Ala. Rep. 548. 15 Mass. 359, 364. 1 New 
Hamp. 73, 75. 8 Taunton, 39. Reeve’s Dom. Relat. 243, 249. 
5 Serg. § Rawle, 309, 313. 7 Cowen, 182, 183. 6 New Hamp. 
339. 2 Kent’s Com. 239, 240. 

3d. He who avoids an executed contract on the ground of in- 
fancy, after arrival at full age, must refund the consideration re- 
ceived by him. 1 New Hamp. 73. 6 1b.330. 5 Smede & Marsh. 
222. 5 Serg. § Rawle, 309. 2 Kent’s Oom. 240. 5 Humph.70. 
7 Cowen, 179. 15 Mass. 359. 


W. C. Dawson, for defendant in error. 


By the Court—Warner, J. delivering the opinion. 


Two grounds of error are alleged to the judgment of the 
Court below, in this case. First, in refusing to give to the Jury 
the instructions asked by the counsel for the complainant. Sec- 
ond, in giving to the Jury the instructions as .set forth in the re- 
cord before us. 

It appears that the defendant had purchased from the complain- 
ant’s intestate a negro, for which he paid a part of the purchase 
money, and executed his note for the balance. At the time this 
contract was executed, the defendant was an infant, who took the 
negro into his possession. When sued upon the note given for 
the balance of the purchase money for the negro, after attaining 
full age, he filed the plea of infancy to the action upon the note, 
and at the trial, sustained his plea by proof, whereupon the plain- 
tiff in that action dismissed it. * 

The complainant then filed his bill, setting forth the facts of the 
case, and prayed for a decree to have the negro sold, and out of 
the proceeds of such sale, to pay the. Gefendant the amount paid 
by him to the complainant’s intestate, and the balance thereof to 
be paid to the complainant. 

The instructions asked by the complainant’s counsel assert the 
proposition, that the contract for the sale of the negro was disaf- 
Jirmed by the defendant, by his plea of infancy to the action on 
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the note, and that the title to the negro revested in the original 
vendor, or his legal representative, and that it was competent for 
a Court of Equity to decree a sale of the negro, so as to adjust 
the equitable interests of the respective parties to the contract, 
according to the facts of this particular case. The instructions 
requested were, in our judgment, correct in point of law, and 
ought to have been given. 

[1.] The contracts of infants are not void, but voidable at their 
election, when they arrive at twenty-one years of age. 2 Kent’s 
Com. 235. Roof vs. Stafford, 7 Cowen’s Rep. 179. By his plea 
of infancy to the action brought upon the note given in part pay- 
ment for the negro, the defendant disaffirmed the contract for the 
sale of him. 

[2.] An obligation or other deed of aninfant, shall be avoided 
by, plea of within age. 3 Comyn’s Dig. 550, letter c, 52 The 
plea of infancy was his own voluntary act, and manifested his in- 
tention to repudiate the contract, and he is therefore bound by it. 
The defendant will not be permitted to disaffirm the contract, when 
sued for the purchase money by the vendor, and when the latter 
seeks to recover the property, in consequence of such disafiirm- 
ance, to refuse to give it up, and then insist upon such refusal as 
evidence of an affirmance of the contract, as was contended by the 
counsel for the defendant in error. When the defendant filed his 
plea of infancy to the contract, he made his election to disaffirm 
it, and he is bound by such election. 

It has been insisted on the argument, that when an infant has 
received property by virtue of an executed contract made with an 
adult, that when he arrives of age and disaffirms the contract, by 
his plea of infancy to the note given for the property so received, 
the adult cannot recover from the infant, either the purchase mo- 
ney for the property sold to him, or the property. Upon what 
legal principle this doctrine canbe supported, we are unable to 
determine; certainly upon no just principle. 

[3.] The infant, in this case, derived his title to the negro by 
virtue of the contract made with the complainant’s intestate. 
When of age he disafirms the contract, and it is cancelled for his 
benefit. The contract of sale being rescinded at the instance of 
the infant, what becomes of his title to the property derived from 
the vendor? According to legal rules and common sense, it would 
seem that the title tothe property would revest in the vendor Fd 
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_and yet the authorities to be found in the books upon this ques- 
tion are not as harmonious as might be expected.) We, however, % 
adopt the rule as stated by Chancellor Kent. If the infant avoids 
an executed contract, when he comes of age, on the ground of in- 
fancy, he must restore the consideration which he had received. 
The privilege of infancy is to be used as a shield, and not as a 
sword.) He cannot have the benefit of the contract on one side, 
without returning the equivalent on the other. 2 Kent’s Com. 
240. The cases of Badger vs. Phinney,(15 Mass. Rep. 359,) Rob- 
erts vs. Wiggins, (1 New Hamp. Rep. 73,) and Roof vs. Stafford, 
(7 Cowen’s Rep. 179,) are cited in support of this doctrine. }) In 
Badger vs. Phinney, the Court inquire, after the contract has 
been rescinded, what isto be done then? “ Should not the plain- 
tiff and defendant be placed in the same situation as if no such 
contratt had been made? But that will not do for the defendant. 
His notion of rescinding is to keep all and to pay nothing on the 
contract.” So here, the defendant wishes to keep the negro, and 
not pay the note given for the purchase money. The rule adopt- 
ed in Badger vs. Phinney, is recognized by the Supreme Court of 
Alabama, in Jefford’s Adm’r vs. Ringold §& Co.6 Ala. Rep. 548. 
See, also, 9 Metcalf’s Rep. 519. We cannot sanction the doc- 
trine contended for, that an infant who obtains property by virtue 
of a contract with an adult, may, when of age, disafirm such 
contract under the law made for his protection, and then refuse to 
restore the property thus obtained. The law, which was intend- 
ed, in the language of the authorities, as a shield for the protec- 
tion of the infant, would be an instrument in his hands for offen- 
sive operations. It would enable him to act aggressively upon the 
rights of others, instead of enabling him to guard and protect his . 
own rights There is no doubt, in the view we have taken of this 
case, that if no part of the purchase money for the negro had 
been paid to the vendor, and thé note had been given for the en- 
tire amount thereof, that upon the disaffirmance of the contract 
by the defendant, an action of trover might have been maintain- 
ed at Law by the vendor, forthe recovery of the property; but 
part of the purchase money having been paid to the vendor by 
the defendant for the property, the remedy of the vendor, at Law, 
was inadequate and dificult. The peculiar facts of the case rais- 
ed such an equity in favor of the complainant, as gave to the 
Court of Equity jurisdiction, for the purpose of settling the rights 
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of the respective parties. The charge of the Court to the Jury 
was a denial of the complainant’s right to the relief which he 
prayed—tc have the negro sold, and out of the proceeds thereof, 
to pay the defendant the amount paid by him, and the balance to 
be paid to the vendor. The contract having been disaffirmed by 
the defendant, such a decree, in our judgment, would have prop- 
erly adjusted the rights of the respective parties, according to the 
facts as made by the record before us, and ought to have been so 
adjudged. 

Let the judgment of the Court below be reversed, on the 
ground that the Court erred in not giving the instructions as re- 
quested by the complainant’s counsel, and in giving the instruc- 
tions as set forth in the record. 





No. 95.—Wi.1aM Axis and others, plaintiffs in error, vs. Ben- 
JAMIN H. Hit and another, administrators, &c. 


[1.] In a bill against the representatives ofa deceased administrator, to open 
the accounts of the administrator, setting forth those accounts, and making 
no allegation of fraud, error or mistake: Held, that such bill is not demar- 
rable, upon the ground that the complainant’s case shows that they have no 
right to recover, and that it is competent for them to recover the interest, 
if any, due upon the accounts, and also to recover commissions illegally re- 
tained. 

[2.] A bill filed by distributees to recover against the representatives of a 
deceased administrator, upon the accounts returned and passed by the Court 
of Ordinary, nineteen years after thé accounts were rendered, without any 
allegation of fraud, or setting forth any excuse or reason for the delay: 
Held, to be barred by lapse of time. 


In Equity, in Warren Superior Court. Decision on demurrer, 
by Judge Sayre, October Term, 1849. 


William Akins died intestate in 1823, and Joseph D. McFar- 
land and James Bailey were duly appointed administrators upon 
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his estate, who made returns upon the estate, each year, until the 
year 1831. The returns were not all made on the first Monday in 
January in each year. In 1838, there was a return of a sum of 
money, collected by suit in 1835, and of its payment to the heirs 
of William Akins. In the return made in 1830, the administra- 
tors charged commissions on the whole estate received and paid 
out by them. There was no record of a settlement and receipts 
in full, but it appeared from the returns that the whole estate re- 
ceived had been paid over. 

It appeared from the returns that a large sum of money was 
in the hands of the administrators for several years, and no inter- 
est was charged against them in the returns. 

In 1849, the distributees at law of William Akins, filed a bill 
against the representatives of James Bailey and the representa- 
tives OF Joseph D. McFarland, both of whom had, since the last 
return, departed this life. The complainants attached to their 
bill an exemplification of the returns of the administrators, and 
alleged that the commissions were illegally charged, annual re- 
turns not having been made as required by law. The bill farther 
charged, that the returns showed a large balance due them. 
The prayer was for an account and settlement. 

To this bill, the defendants demurred generally ; and also, that 
the claim, if any, was barred by the Statute of Limitations ; and 
farther, that the complainants, by their laches and acquiescence, 
were barred from any relief in a Court of Equity. 

Upon hearing the demurrer, the Court below sustained it, on 
the grounds that “ the bill showed that nothing was due the com- 
plainants, and that their demand was barred by the lapse of time.” 

To this decision complainants excepted and allege error therein. 


Bens. H. Hirt, for defendants in error, submitted: 

ist. The returns of an administrator, executor or guardian, 
when approved by the Ordinary, are adjudged by a Court of 
competent jurisdiction, and are good and conclusive until im- 
peached, as other judgments. Stell vs. Glass, 1 Kelly, 486. 
Brown et al. vs. Wright, 5 Ga. R. 29. 

2d. Courts of Equity act by analogy, and in obedience to the 
rule of limitations at Law, (2 Story’s Eq. Ju. §1520,) and will bar, 
even in cases of trusts executed, disavowed or otherwise deter- 
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mined. J6. §1520, a. 1521, a. Boone vs. Chiles, 10 Pet. 223. 
Hovenden vs. Lord Annesley, 2 Sch. & Lef. 629 to 640. Smith vs. 
Clay, 3 Bro. Ch. R. 523, note. And lapse of time, even in cases 
where the rule of limitations, by analogy, will not hold, will bar, 
on the independent principles of Equity. Id. See, also, Mc- 
Knight vs. Taylor, 1 Howard, 168. Piatt vs. Vattin, 9 Pet. 416. 
Willison vs. Watkins, 3 Pet. 52. 

3d. And it is now settled, that if the complainants have any 
excuse for the delay, or have labored under any disability which 
prevents the application of the rule, such excuse or disability 
must appear from the bill, or a demurrer will lie. Story’s Eq. 
Pi. §484. Delorain vs. Brown, 3 Bro. Ch. R. 519, note 1, and 
528, note7. See also the authorities above cited, and especially 
Piatt vs. Vattin, 9 Pet. 416, and Hovenden vs. Lord Annesley, 2 
Sch. § Lef. 637 and 638. In which last case, the whole d8ctrine 
is ably reviewed, and the above rule adopted. 


L. H. Steruens and R. Toomss, for plaintiffs in error, sub- 
mitted: 


1st. The Statutes of Limitation and the lapse of time, do not 
apply to a direct trust. DcDonald vs. Sims et al. 3 Kelly, 396. 
Beckford et al. vs. Wade, 17 Ves.95. 4 Howard’s U. 8S. 8. C. 
503. 7 Johns. Ch.90. 2 Merivale, 173. 

2d. The trust imposed upon an administrator, is a direct trust. 
Prince, 228. 

3d. On demurrer, the Court cannot look into the evidence, to 
see if ¢¢ shows anything to be due—they must look only to the 
bill. 

4th. The evidence here, without attacking any addition, shows 
a large amount due, upon a simple calculation of interest on the 
returns, and the bill attacks the teturns for having reserved com- 
missions, When annual returns have not been made. 


By the Court-—Nisset, J. delivering the opinion. 


The bill in this case sets forth the right of the complainants as 
distributees; the appointment of Joseph D. McFarland and James 
Baily, administrators upon the estate of their ancestor ; that they 
took possession of the estate, returned an inventory, made returns 
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of their actings and doings, charged and credited themselves with 
full commissions, and that all the debts are paid; that said ad- 
ministrators have both departed this life, and that the defendants 
are their representatives, one as administrator duly appointed, 
and the other as executor in his own wrong. It charges that 
there is still due and owing to them, from the estate of their de- 
ceased father, the sum of five thousand dollars, and that the ad- 
ministrators, not having made annual returns, are not entitled to 
commissions. The prayer is for an account and settlement. The 
bill was demurred to, and the presiding Judge sustained the de- 
murrer : 

1st. Because the bill showed that nothing was due to the com- 
plainants; and, 

2d. Because their demand was barred by the lapse of time. 

Both of which decisions are excepted to and assigned for error. 

[1.] The decision of the Court upon the first ground, as I learn 
from the argument, went upon reasoning like this: “ The com- 
plainauts, in their bill, admit the correctness of the returns made 
by the administrators; there is no allegation of any kind against 
them; they are part of the bill, and are prima facie evidence in 
favor of the defendants ; and complainants, charging no fraud and 
no error, by mistake or otherwise, could not, on the hearing, im- 
peach them. The return of 1830, particularly, shows a settle- 
ment of the estate, because it shows the whole amount received, 
and the disbursement of that amount; and contains a charge of 
commissions, in the following form, to-wit: Commissions on 
$2.969 27 cts. paid out, and $3,117 693 cts. received—commission 
24 per cent—being commissions on the whole estate administered by 
me, $152 42 cts. This return is prima facie evidence of an ad- 
ministration in full; is not assailed by the bill; and therefore, 
from their own showing, there is nothing due to the complain- 
ants.” 

It is true, as there is no allegation made against these returns ; 
no prayer for surcharging and falsifying ; they are to be taken as 
correct. The complainants can recover nothing upon the ground 
of fraud or mistake in them; they are estopped, upon the face of 
their own pleadings, from denying their correctness. But ad-. 
mitting all this; conceding that the defendants are not liable to be 
called to account on the returns, so far as they show receipts and 
payments, yet the administrator is liable to pay interest on the 
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sums which they show he has received. The accounts show no 
disposition of interest. The conclusion of Law is, that the repre- 
sentative is liable for interest upon this, his confessedly accurate 
account ; it was the duty of the Court soto have ruled. . Wheth- 
er, in fact, there is interest due, is a question for ascertainment 
byaJury. The Court could not—it is not within his province 
to ascertain that fact. All other things conceded, the case made 
would entitle the complainants to recover interest, if any be due, 
on the account; and also, the amount of the commissions retained, 
if the returns were not annually made. To ascertain these facts, 
the cause ought to have been retained for a hearing. As to the 
right to recover commissions retained, when the returns are not 
made annually, and also as to the question of interest, see John S. 
Fall vs. Administrator of Simmons et al.6 Ga. R. 265. 

[2.] Equity will not aid in the enforcement of stale demands. 
Although Statutes of Limitations are obligatory in Equity as 
well as at Law, yet there are cases where that Court will make 
time a bar, although not strictly pleadable as a limitation. Mere 
lapse of time is a good defence in Equity ; so also, rights are pre- 
sumed to exist from lapse of time. Facts will be presumed, even 
where it is ascertained that they do not exist} as a grant, although 
they are required to be recorded, and the period is within le- 
galmemory. Not that the Courts will take, as a matter of belief, 
the fact to be true, as that a grant exists when there is no record 
of it, but, “it is supposed,” says Lord Mansfeld, “ from a princi- 
ple, and for the purpose of quieting possession.” The peace of 
society requires that there should be limits put to litigation. The 
justice and sense of civilized communities have ever favored lim- 
itation laws. There is no principle of Equity sounder, more 
conservative and more prolific, in all the fruits of peace, than 
this: that he who slumbers over his rights, with no impediment 
to his asserting them, until the evidence upon which a counter 
claim is founded, may, from lapse of time, be presumed to be 
lost ; until the generation cognizant of the transactions between 
the parties, has passed away, and until original actors are in their 
graves, and their affairs are left to representatives—the Law, in 
the exercise of an equitable sovereignty, presumes it to be unjust, 
that under such circumstances, a complainant should be heard ; 
and in nine cases out of ten, it is unjust in fact, as well as in the- 
ory. It is presumed, and the presumption grows out of the prin- 
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ciples of human nature, developed in universal experience, that 
men will use reasonable diligence to get what rightfully belongs 
to them. Our observation of men teaches that they are more 
likely hurriedly to assert a false claim, than tardily to assert an 
equitable one. Ifthe claim be equitable, and an adverse claim 
is acquiesced in, until the rights of third persons are involved, or 
until, from the obliterations of time, the proofs of the adverse 
claimant are lost, yet that equitable claim ought to yield to that 
general, social peace, upon which its exclusion is founded. Nor 
ought the demandant to complain, for, for long years the Courts 
of Justice were open to him—he might have entered, but would 
not. He loses his rights, because from stupidity, indifference, 
convenience, or some other cause, he has failed to assert them. 
His laches cannot be made available to him, through a visitation 
of wrong and disaster to hundreds of his fellows. The laws are 
not for the individual alone—they are also for the safety and 
peace of the whole State. 

As already hinted, the principle upon which Courts of Equity 
proceed in such cases, is, that the lateness of the demand, arising 
JSrom lapse of time, is presumptive evidence against its justice. This 
presumption the Court will draw from the evidence in the case, 
or from the case made (as in this case,) from the pleadings. 
Whether lapse of time can be considered on demurrer, is a moot- 
ed point. It was considered in this case on demurrer; but that 
is not assigned as ground of error, and we are not called upon to 
determine it. (As to this question, see the authorities collected 
in a note to Deloraine vs. Brown, 3 Brev. Ch. R. 528.) There is 
no doubt but that it may be taken advantage of, by motion to dis- 
miss the billat the hearing. See last case cited, and Giles vs. Bare- 
more, 5 Johns. Ch. R. 550. 

The reasons of this rule in Equity, are comprehended in the 
following short extract from the opinion of Ch. Kent, in Giles vs. 
Baremore, ubi supra. “The presumptions to be drawn by the 
Courts in the case of stale demands, are founded in substantial 
justice and the clearest policy. Ifthe party, having knowledge of 
his rights, will sit still, and without asserting them, permit per- 
sons to act as if they did not exist, and to acquire interests, and 
consider themselves as the owners of the property, there is no 
reason why the presumption should not be raised. It is there- 
fore well settled, that the presumption that a demand has been 
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satisfied, prevails as much in this Court as at Law. Claims the 
most solemnly established upon the face of them, will be pre- 
sumed to be satisfied, after a certain length of time. Matters of 
record—deeds—even a private Statute, may be presumed to make 
a good title. A Court of Equity makes the presumption on the 
facts before it. The presumption resolves itself into this: that a 
man will naturally enjoy what belongs to him. These are prin- / 
ciples of decision adopted and sanctioned in a variety of cases, | 
and by a succession of learned Judges in the English Court of 
Chancery, and their solidity is not to be questioned.” See Jones 
vs. Turberville, 2 Vesey, Jr. 11. Pickering vs. Lord Stamford, 
Ib, 272. Hillary vs. Waller, 12 Vesey, 265, ’6,’9, 270. 1 Fon- 
blanque’s Eq. 244, notes. 2 Story’s Eq. Ju. §1520, notes. 3 Bro. 
Ch. R.640. 18. & Lef. 413, 428. 2 Ib. 607, 630 to 640. 2 
Jac. § Walk. 1,138 to 152. 7 John. Ch. R. 93. 3 Ib. 190. 
20 Johns. R. 576. 6 Wheat. 481. 3 Peters, 44. 6 Ib. 61. 5 
Mason, 143. 

The above I consider the most satisfactory references for the 
general doctrine—the cases are almost innumerable, .which re- 
late to it. 

The rule in Equity applies to accounts. That Court will not 
permit them to be overhauled in favor of a party who has slept 
upon his rights, without any just cause, for a number of years; 
more especially will it not permit this to be done, as against the 
representative of a party who may be supposed to have had the 
means of defence in his life-time, but who may have left his 
successors without the requisite vouchers. As to the length of 
time, there is no certain and definite rule. Each case must de- 
pend upon the exercise of a sound discretion, arising out of the 
circumstances. The principle being incontrovertibly settled, and 
no definite time being established in the books, it devolves upon 
us, as Chancellors, in the exercise of a sound discretion, guided 
by precedent, and our own views of policy, to say whether, ac- 
cording to the facts and circumstances of this case, the demand 
of the complainants is barred by lapse of time. Todoso, we 
look first to the facts and circumstances. The administration 
upon the estate of the intestate, was taken out in 1823. Returns 
were made up to 1830, when the accounts seemed to be closed 
at the Ordinary. Then it was that the accounts, which are sought 
to be overhauled, ceased; and it is upon accounts at that time 
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rendered, that the claim of interest is predicated. It is true, that 
afterwards, in 1838, an account was rendered at the Ordinary, 
which exhibited the receipt of a small sum of money collected by 
suit, after the return of 1830, and also the payment of that sum. 
The ground of claim is, the accounts of the administrator as closed in 
1830. Then it wasthatthe complainants’ right of action is presumed 
tohave accrued. Thereturn, and recordof the return, was notice 
tothem. That they might have sued before that time, and called 
the administrator to account, is clear; then, however, as they ex- 
hibit the case on the record, they hadaright tosue. Being, then, by 
the record, notified of the state of the accounts, and having aright 
then to sue, then it was that their acquiescence commenced. Hill 
on Trustees, 265. 2 Ball & B.118. Trevelianvs. Charter Rolls, 
June 2, 1835,10 Vesey, 428. 4 Beav. 427. 3 Meriv. 208. 

This right to sue is not defeated by the subsequent return in 
1838. That return may be considered as an admission of the 
continuance of the trust ; and were the Statute pleaded and ap- 
plicable, it might be held a sufficient reply to it. This case goes 
upon different principles. They might have suedin 1830; time 
runs against them from that time. The suit was instituted in 
1848, nineteen years after the return of 1830, and eleven, or 
thereabout, after the return of 1838—nineteen years after their 
right of action accrued. The bill does not show when these ad- 
ministrators died, but states that they are dead, and the present de- 
fendants are their representatives. Now, the facts are, that after 
the decease of the administrators, and about nineteen years.after 
the right of action accrued, these complainants come into a Court 
of Equity, to overhaul their accounts, and to hold the estate of 
the deceased trustees liable for interest. They give no excuse— 
no want of knowledge—no disability ; they charge no fraud, and 
state no reason, whatever, for not suing earlier. But admitting 
the contrary of all this, they show, by their bill, that they have 
slumbered over their rights for about nineteen years. Shall they 
be heard? We think not. We are clearly of opinion that this 
is a case where the bar, from lapse of time, ought to be applied ; 
it falls fully within the principles and policy of the rule; the more 
especially, as the original administrators are dead, and may have 
left their successors without the evidence necessary to a success- 
ful defence. 

In England, twenty years, being the longest term of statutory 
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limitation, has been taken as an equitable term in many cases. 
This is not, however, a settled term. The discretion is still with 
the Court there, to apply a shorter term. 

It is argued that the term ought to be greater here than in 
England, for the reason, that there, there is no record of the ac- 
counts of an administrator, executor or guardian, authorized by 
law, and which, by law, as in this State, is prima facie evidence 
in favor of the trustee. Because the returns are made evidence, 
it is said that the reason of the rule is not so strong here as in 
England. There is some force in this idea. But giving it its 
full effect, we see no reason why any greater length of time 
should be required in this State, than that which had elapsed in 
this case. The returns are not conclusive; they may be at- 
tacked ; the trustee, or his representatives, may be put upon 
their defence; he may be haled into Court, and his estate har- 
ried; his proofs may be required; the record and the prima fa- 
cie proof which they afford, do not resist and annul the presump- 
tion of injustice, arising from his being called to account at a time 
remote from the accrual of his liability to suit, nor do they remove 
the presumption of right in the defendant, arising from the ac- 
quiescence of the plaintiff, or prevent injuries to third persons, by 
the disturbing of titles considered as sound. The reason, and 
policy, and equity of the rule, as settled elsewhere, still obtain 
with us. 

I am, myself, perfectly satisfied of the wisdom of that policy, 
which, after a reasonable length of time, exempts a trustee from 
liability to suit. I do not at all question the propriety of that vig- 
ilance which the law exerts over the administration of trusts. 
But, with some hesitation, it is true, 1 hazard the opinion, that 
the policy of that vigilance may be defeated, (perhaps in this 
State has been impaired,) by a course of legislation and adminis- 
tration against guardians, executors, administrators and other 
trustees, too stringent. After all that the law can do to insure 
fidelity, these trusts are, to a great extent, fiduciary. Their faith- 
ful administration must depend, in a great degree, upon the hon- 
or and honesty of the trustee. Even the law ought to repose 
some confidence in the fidelity of the citizen. Ifrelianceis placed 
alone upon legal coercion, then the idea may occur, that the war 
between the law and the trustee, is a fair one; such a feeling 
might obtain, on the part of a man whose morality is ruled alone 
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by the laws of the land. Unnecessary stringency must have the 
effect of driving good men from the administration of trusts, and 
leave the interests of minors, distributees, creditors, &c. to the 
tender mercies of the dishonest. Particularly will prudent and 
good men, unless influenced by motives of friendship or consan- 
guinity, avoid trusts, if, at a time far removed in the future, they 
be held liable to be called to account ; they ought to have repose ; 
they should be permitted, their trusts being in their view ended, 
to die with the conviction that their heirs will not be wronged by 
an accountability, exacted when too late to be resisted. 

A few precedents are submitted to justify, upon authority, our 
judgment in this case. 

The first I refer to is very much its counterpart ; and being de- 
cided by our highest tribunal, might, of itself, sufficiently support 
it. The case of Lupton vs. Janney, (13 Peters’ R. 381,) presents 
the following facts : the widow and devisee of the testator, filed a 
bill against the representative of her husband’s estate, in 1831, 
seeking to open the accounts of the administration, upon the alle- 
gation of certain errors and omissions therein, as they were ren- 
dered and settled by three successive returns, before the Orphan’s 
Court of Alexandria. The bill makes specification of certain er- 
rors in the accounts of the executor ; the prayer, says Mr. Justice 
Story, “Is, in effect, to open the accounts, with general liberty 
to surcharge and falsify.” The answer, among other things, re- 
lied upon lapse of time, as a bar to complainant. Thetime which 
had elapsed from the accrual of the right to sue on the several 
returns, was a period varying from twelve to sixteen years. In 
this case, the time varies from eleven to nineteen years. The 
learned Judge, Mr. Justice Story, who delivered the opinion of 
the Court, declared it unnecessary to refer to authority. He 
said, “‘ Nothing is more clear, than the general rule, that ex parte 
settlements of accounts of this sort, in the Orphan’s Court, being 
matters within the acknowledged jurisdiction of that Court, in 
the administration of estates, are prima facie evidence of their 
own verity and correctness, and the onus probandi is on those 
who seek to impeach them. If they seek to impeach them, it 
should be by a suit brought recent: facto, within a reasonable 
time, and at farthest, within the period prescribed by the Statute 
of Limitations, for actions at law upon matiers of account; or 
else, to assign some ground of exception or disability, within the 
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analogy of the Statute, to justify or excuse the delay ; otherwise, 
it will be imputed to their own voluntary laches; and Courts of 
Equity are never active in lending their aid to stale and neglect- 
ed claims; for the known maxim of such Courts is: “ Vigilanti- 
bus non dormientibus ieges subveniunt.” So, the bill was dismissed 
upon that ground. In the bill before the Supreme Court of the 
United States, there were allegations of error in the accounts, and 
specification of errors and a prayer for surcharging and falsify- 
ing; here, there is nothing of this sort; it is to recover money 
which is due, if at all, upon open account. Had the complain- 
ants sued at Law, they would have been barred by the statutory 
term of four years. Aside from the Statute, upon the naked 
equity of their case, they are, in Chancery, barred by lapse of 
time; and it is upon this ground we plant our decision. The suit 
is not recenti facto; the deed is nineteen years old; or if eleven 
only, that term, under the facts and circumstances of this case, we 
unhesitatingly say, would bar them. 

In Ray and others vs. Bogart and others, the Supreme Court of 
New York dismissed a bill to open partnership accounts—the 
partnership having been dissolved, and the original parties dead— 
where the laches was for a term of eleven years. The case went 
up to the Court of Errors, and the judgment of the Supreme 
Court was affirmed ; Chancellor Kent dissenting. 2 ead Ca- 
es,432. See also, Story’s Eq. §529. 

In Rayner vs. Pearsall, a further account was refused, where 
the administrator of an executor, in his answer, set forth an ac- 
count twelve years old, and averred that he had fully administered 
and distributed a trifling surplus. 3 Johns. Ch. R. 579. 

In Sturt vs. Mellish, Lord Hardwick refused to send an ac- 
count to a Master upon several grounds, saying among other 
things, that the plaintiff’s acquiescence, from 1722 to 1736, (a 
period of fourteen years,) was a presumption of satisfaction. 2 
Atky.610. See also, Sherman vs. Sherman, 2 Vern. 276. Travis 
vs. Waters, 1 J. Ch. R. 48. Garner vs. Hall, 3 Har. & Johns. 31. 
6 Johns. Ch. R. 369. 

Let the judgment of the Court below be affirmed. 
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No. 96.—Cxiark Brewer, plaintiff in error, vs. Eran Brewer 
and Exisua Brewer, executors of Drewry Brewer, de- 
ceased. 


[1.] Where an acknowledgment was written on the back of a note, in the 
following words: “I do hereby acknowledge the credit of three hundred 
and thirty-two 30-100 dollars, to be due to the estate of Drewry Brewer, 
deceased. August 5th, 1847. Signed, Clark Brewer:” Held, that the in- 
strument might be declared on, and offered in evidence asa due-bill, and 
that the plaintiffs need not prove the consideration for which it was given. 


[2.] Where it appeared that the father of the defendant, by his last will and 
testament, bequeathed to him “the money advanced for him,” and that the 
notes sued on were given by the defendant to the testator for money soad- | 
vanced: Held, that at Law, the executors of the testator had the right to re- 
cover the amount of the notes from the defendant by suit, notwithstanding 
the estate of the testator was solvent, and able to pay all the debts and spe- 
cific legacies bequeathed by the will, and when so recovered, to dispose of 
the proceeds in the due course of administration under the will. 


Assumpsit and debt, in Jasper Superior Court. Tried before 
Judge Merriwetuer, October Term, 1849. Consolidated in the 
Supreme Court. 


The executors of Drewry Brewer, deceased, commenced suit 
against Clark Brewer, on the following instrument: 

$749 00. On or before the twenty-fifth of December next, we 
or either of us do promise to pay. Elner Skinner, or bearer, seven 
hundred and forty-nine dollars, for value received. May 24, 1838. 

[Signed,] Ciark Brewer, 

Eruan Brewer, Security. 

Received, May 29th, 1838, of the within note, three hundred 
and thirty dollars and fifty cents. 

Received sixty dollars. December 21st, 1838. 

[Signed,] E. Sxinner. 

Received on the within note, sixty-five dollars. March 13th, 
1839. Ener SKINNER, 

by J. A. Simonton. 

I do hereby acknowledge the credit of three hundred and 
thirty-two 30-100 dollars, to be due to the estate of Drewry 
Brewer, deceased. August 5th, 1847. 

[Signed,] Cuiark Brewer. 
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On the trial, defendant below objected to this document going 
in ,evidence, on the ground that the acknowledgment was not a 
promissory note, and, therefore, it was necessary to show the 
consideration for which the acknowledgment was made. The 
Court overruled the objection, and defendant excepted. 

The defendant below offered to prove, that the estate of Drew- 
ry Brewer was perfectly solvent, and able to pay all debts and 
specific legacies bequeathed by his will; also, the will of Drewry 
Brewer, the seventh clause of which bequeathed to Clark Brew- 
er, among other things, “the money I (the testator) have advanc- 
ed for him, say $1400.” 

The Court rejected the evidence, and defendant below excepted. 

On these exceptions error was assigned. 

The executors of Drewry Brewer also commenced suit on a 
note made by Clark Brewer to Drewry Brewer, for $872 50. 
On the trial of this cause, the defendant proposed to give in evi- 
dence the will of Drewry Brewer, and to show that the note was 
given for money advanced by him, in his lifetime, to Clark Brew- 
er. The Court rejected the evidence, and a writ of error was 
sued out to this decision. 

The two causes were consolidated in the Supreme Court and 
argued together. 

























Cone and Reese & Niszet, for plaintiff in error. 







Wma. C. Dawson, for defendants. 


By the Court—W arner, J. delivering the opinion. 










[1.] The two suits which have been consolidated and argued 
together in this Court, were instituted in the Court below, by the 
executors of Drewry Brewer against Clark Brewer, the defend- 
ant, on two separate instruments; one of which is admitted to be 
a promissory note, and the other was ruled by this Court to 
have been a due-bill, when formerly before it at the last May 
Term. See Brewer vs. Brewer, 6 Ga. Rep. 589. The objection 
to this due-bill, on the ground that it did not import a considera- 
tion, was, in our judgment, properly overruled. Cary vs. Mc- 
Dougald, 7 Ga. Rep. 85. 

[2.] The defendant then offered to show, that the money due on 
VOL. vu. 74 
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the instruments sued on, had been given for money advanced by 
Drewry Brewer, the testator, to him, and that the testator had, 
by aclause in his will, bequeathed to him the money advanced for 
him, say fourteen hundred dollars, and that the estate of Drewry 
Brewer was perfectly solvent, and able to pay all debts and spe- 
cific legacies, bequeathed by his will. The object of this testimo- 
ny, offered on the part of the defendant, was to defeat the recoy- 
ery of the plaintiffs, who, as the executors of Drewry Brewer, 
were endeavoring to reduce to their possession the assets of their 
testator. 

The Court below rejected the evidence, and, in our judgment, 
properly rejected it. The argument for the plaintiff in error is, 
that there exists no reason why the executors should be permit- 
ted to recover the amount of the notes from the defendant, inas- 
much as the same is not wanted for the payment of debts or lega- 
cies, and that they will be compelled, ultimately, to refund it back 
to him as his portion of the legacy given him by his father’s will. 
It is a sufficient answer to this argument to remark, that the /aw 
does not permit the defendant to withhold his specific legacy 
from the executors, without their consent, which is not pretended 
tohave been given. Toller, in his Law of Ezecutors, states the 
rule to be, “If, without the assent of the executor, the legatee take 
possession of the thing bequeathed, the executor may maintain 
an action of trespass against him. Nor evenina case of a specific 
legacy, whether a chattel, real or personal, be in the custody or 
possession of the legatee, and the assets be fully adequate to the 
payment of debts, has -he a right to retain it, in opposition to the 
executor, by whom, in such case, an action will lie to recover it. 
Nor has such legatee authority to take possession of the legacy, 
without the executor’s assent, although the testator, by .his will, 
expressly directs that he shall do so; for if this were permitted, a 
testator might appoint all his effects to be thus taken, in fraud of 
his creditors.”’ Toller’s Law of Ezxecutors, 306. 

At Law, the executors have the right to recover the amount of 
the notes from the defendants, as part of the assets of their testa- 
tor’s estate. That a Court of Equity might restrain their collec- 
tion, upon a proper case made, we do not pretend to deny; but 
in a Court of Law, the éstate of the testator must be settled in 
the due course of administration. This is the regular and safe 
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course, and we are not willing to create an exception to it, when 
the law does not create any. 
Let the judgment of the Court below be affirmed. 













No. 97.—Wzsison Woops and another, by their guardian, plain- 
tiffs in error, vs. Wi.t1am Woops, former guardian, defendant 





in error. 





[1.] Ina bill by the ward against a guardian for settlement, alleging that 
he has wasted the estate; that his sureties have beén discharged by 
the Court of Ordinary; that the waste occurred before their discharge, and 
that the complainants have no means of proving that fact, but by resort to 
the conscience of the defendant, and a discovery and decree is asked, as- 
certaining and fixing the time of the waste, with a view to charge the sure- 
ties in a future action, the discovery and decree allowed, but no opinion 
given as to whether that decree will be evidence in a future suit to charge 









the sureties.* 








In Equity, in Morgan Superior Court. Decision on demurrer, 
by Judge MerriweTuer, September Term, 1849. 





William Woods was appointed guardian of Wilson Woods and 
Augustus. Woods, and gave bond, with John Woods and John 
Vason as his sureties, and as guardian, received a large sum of 
money and other property belonging to the said minors. 

In the year 1839, Vason was dischafged from future liability on 
his bond, and William Woods gave a uew bond as guardian of 
Wilson Woods, and John Woods was appointed guardian of Au- 
gustus Woods. 

In the year 1849, the plaintiffs in error filed a bill against Wil- 
liam Woods, charging that he had committed various breaches of 
his bond, during the liability of Vason; had wasted the estate 
and converted it to his own use; that the guardian and all the su- 
reties on the new bonds were insolvent, and that the facts charg- 


*See ante, Alexander vs. Mercer et al.—[Rep.]} 
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ed were within the knowledge of William Woods, and could not 
be proven by complainants in any other way. The bill prayed 
a discovery of the facts charged, and that by a decree of the 
Court, William Woods might be compelled to account for the 
money, &c. that came to his hands, and was, by him, converted to 
his own use, during the time that John Vason was liable as surety, 
and that by the decree, the time of the waste, by the guardian, 
may be determined, and for general relief. 

To this bill a demurrer was filed, on the grounds— 

1st. That the complainants are not entitled to any discovery, as 
prayed for in their bill, as to che time when the waste occurred, as 
charged in the bill. 

2d. That the complainants are not entitled to have a decree, as 
prayed for in their bill, to show that the waste occurred during 
the time of John Vason’s liability—his representatives not being 
a party to the bill. 

Upon argument, the Court sustained the demurrer, upon the 
grounds stated therein; and to this decision complainants ex- 
cepted. 


Cong, for plaintiffs in error. 
A. Reese, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The right to call upon this guardian for a settlement is un- 
questionable—the right of discovery as to the amount of his de- 
vastavit, under the allegations of the bill, is also without question. 


The only question is, as tagthe right of the plaintiff to discover, 
and a decree which shall ascertain and fix the time when the de- 
vastavit occurred. The object of such a decree is declared in the 
bill to be, to charge the first sureties, by showing that the waste 
occurred before their discharge. The sureties are not parties to 
this bill. They are stated to have been sureties. The fact of their 
discharge by the Ordinary is stated—it is alleged that the waste 
took place before their discharge, and that the complainants have 
no means of proving that fact, but by resort to the conscience of 
the defendant. We see no principle of Equity in the way of the 
discovery and decree. The guardian, the principal, has no right 
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to object. He stands indifferent between the plaintiff and his 
own sureties. He is liable, at all events, to the plaintiff, and 
will be liable to his sureties, if they are made liable on their 
bond. 

We shall reverse the judgment of the Court below on the de- 
murrer, and allow the discovery and decree. Whether that de- 
cree, as to the time of the devastavit, rendered in a cause to which 
the surety was not a pafty, will be evidence against him in a suit 
at the instance of these plaintiffs to charge him, is a question upon 
which this Court reservesits opinion. Nor is it necessary now to 
say, what would have been the opinion of this Court upon a de- 
murrer, upon the ground that the sureties are not made parties, 
as that point is not made in this record. 






















No. 98.—Jesse Jonekin, plaintiff in error, vs. Wi.t1am Hot- 
LAND, adm’r of Tuomas Stupstitu, deceased, defendant in 
error. 










[1.] A Court of Equity will enjoin an administrator from recovering a tract 
of land, where the intestate has been dead twenty-six years, and the heirs 
were all of age at the time of his death, and for more than seven years next 
preceding the commencement of the action, and where there are,no debts 
against the estate, and the defendant has been in adverse possession for up- 

wards of twenty years before administration was granted. 











In Equity, in Tatnall Superior Court. Decision on demurrer, 
by Judge Hout, October Term, 1849. 









Thomas Studstill died intestate in the year 1820. In 1846, 
William Holland obtained letters of administration on his estate, 
and as administrator, commenced an action of ejectment against 
Jesse Jonekin, for a tract of land lying in Tatnall County. 

Jesse Jonekin filed his bill in Equity, alleging these facts, and 
farther, that at the time of the death of Studstill, all of his heirs 
at law or distributees were of full age, and had been of full age 
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and under no legal disability, for more than seven years before 
the commencement of this action of ejectment; that there were 
no debts due by Studstill at the time of his death, or at the time 
of the granting of the letters of administration, and that com- 
plainant, Jonekin, had been in the peaceable and quiet possession 
of the land for more than twenty years preceding the commence- 
ment of the action of ejectment, claiming it as his own, paying 
taxes thereon, and “ adversely to the world.” 

The bill prayed a perpetual injunction of the action of eject- 
ment. 

To this bill a general demurrer was filed for want of equity. 
The Court sustained the demurrer, and complainant sued out a 
writ of error to this Court. 


W. B. Gauxpen, for plaintiff in error. 
Henry & Warp, for defendant. 
By the Court—Lumprxwy, J. delivering the opinion. 


[1.] Thomas Studstill died in 1820, intestate. In 1846, Wil- 
liam Holland took out administration upon the.estate, and brought 
an action of ejectment against Jesse Jonekin, for a tract of land 
in Tatnall County. There was a recovery on the first trial, and 
an appeal entered, and pending the appeal this bill has been filed. 
The complainant, in addition to the foregoing facts, farther charg- 
es, that at the time of the death of Thomas Studstill, all of his 
children, and the representatives of children, were of full age, 
and that for more than seven years next preceding the suit, all 
the heirs and next of kin of the deceased were barred by the 
Statute of Limitations; that he had been in the peaceable and 
legally acquired possession of the premises, under claim of right, 
for more than twenty years; making improvements thereon, and 
cultivating and inclosing the land, and exercising acts of owner- 
ship over it, without notice of the pretended adverse title now 
set up; that Thomas Studstill, at his death, did not owe a dollar, 
and that no debt has subsequently come against the estate to ren- 
der an administration necessary or proper; and he prays the 
Court for a perpetual injunction against the action at Law. 

Is the complainant, under these circumstances, entitled to the 
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relief which he seeks? In Conyers vs. Kennon, (1 Kelly, 379,) 
this Court say, ‘“‘ We are not prepared to say that a former admin- 
istration would not be presumed, after the lapse of a great length 
of time, in order to protect the title of the occupant, Courts in 
our sister States have intimated such a purpose. Even grants 
are presumed, for the purpose of quieting ancient possessions. 
Moreover, we are not quite clear that Chancery would not grant 
a perpetual injunction, notwithstanding its reluctance to restrain 
legal rights, in a case where the heirs at law have conveyed or 
are barred, and there are no creditors.” ‘ 

I am happy to find that my brethren are quite clear, that Equity 
will interpose to protect the occupant, under the facts set forth in 
the bill. It would be a palpable fraud upon the law to permit 
the heirs to do that indirectly, under color of an administration, 
which they have lost the right to do directly. This case, and 
many similar ones which have occurred in this State, demonstrate 
the necessity of imposing a statutory limit upon the time within 
which administration shall be granted, where there are no disa- 
bilities to prevent. Why should even a creditor, at the end of 
twenty years, be allowed, after sleeping over his rights for such 
a period of time, to disturb the titles to property ? 

The judgment below must be reversed. 











INDEX. 







ACCOUNT. 


See Equity, 14. 







ACT OF THE LEGISLATURE. 





1. A party is not estopped to deny facts recited inan Act 
of the Legislature. So far as the facts recited are con- 
cerned, it is no law, and the Court is not bound to take 
judicial cognizance of it. The investigation of the facts 

belongs to the Judicial Department. Dougherty vs. Be- 

Canty iM a ina sa nitis nai is sao setae ana 90 












See Bastard, 1. 





Limitation of Actions, 3. 





ADMINISTRATORS, EXECUTORS AND GUARDIANS. 










1, Sureties to executors’, administrators’ and guardians’ 
bonds, are not liable to suit thereon at law, under the 
Act of 13th December, 1820, until the plaintiff has first 
established his demand against their principal, in his re- 
presentative character, by suit and judgment, or decree 

of a Court of competent jurisdiction, The Justices, Sc. 












. In a suit against an executor or administrator, in his 
representative character, the judgment must be de bonis 
testatoris, except when he pleads xe unques executor, or a 
release to himself, and the pleas are found against him. 
Ibid. 









. Where P, without authority of law, sold the land of N 
to P & H, after the death of N, and before administra- 
tion on his estate, and received a part of the purchase 
VOL. vil. 75 
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money therefor: Held, that no right of action accrued 
to the subsequently appointed representative of N, 
against P, for money had and received to his use, or the 
use of the estate. Crews, Ex’r, vs. Heard, Adm’r, §c... 


. A judgment quando binds all the property of the defen- 
dant’s testator or intestate, except such as was in the 
hands of the representative at the time of the judgment, 
or had been previously administered by him. Allen vs. 
Matthews 


. The Justices of the Inferior Court are not the legal obli- 
gees to an administrator’s bond, payable to the Justices, 
&c. sitting asa Court of Ordinary. The Justices, &c. vs. 
Wooten et al 


. The assent of the executor to a legacy may be implied 
from possession of the property by the legatee, and as- 
sent given to the tenant for life will enure to the bene- 
fit of the remainder-man im fee. Jordan vs. Thornton et 


7. An infant in ventre sa mere at the time of the intestate’s 
death, but who was born within the ordinary period of 
gestation thereafter, is entitled to inherit from such in- 
testate ina distribution among collaterals. Morrow vs. 


8. Where an administrator, upon the discharge of his first 
sureties, gave a new bond, and subsequently becomes 
insolvent: Held, that Equity will entertain jurisdiction 
of a bill against the administrator and both sets of sure- 
ties, praying a discovery of the amounts of the devasta- 
vit, and the time when it occurred, in order to charge 
each set of sureties according to their respective liabili- 
ties on their bonds. Alexander, Adm’r, vs. Mercer et al. 


. It is not necessary to sustain such a bill, to obtain, first, 
a judgment against the administrator, it being compe- 
tent for a Court of Chancery so to mould its decree as 
to mete out ample justice and full protection to all par- 








INDEX. 







ties, by rendering the assets of the estate first liable, the 
individual property of the administrator next, and the 
property of the sureties only ultimately liable. Ibid. 











10. A bill against the principal and sureties will be more 
especially sustained, where it is alleged that a portion of 
the assets of the estate have been delivered up to the se- 
cond set of sureties, to indemnify them from liability; the 
nature and value of which are unknown to the com- 
plainant, who sues as administrator, de bonis non, of the 

deceased. Ibd:d. 







11. In a bill against the representatives of a deceased ad- 
ministrator, to open the accounts of the administrator, 
setting forth those accounts, and making no charge of 
fraud, error or mistake: Held, that such a bill is not de- 
murrable, upon the ground that the complainants’ case 
shows that they have no right to recover. It is compe- 
tent for them to recover the interest, if any due, upon 
the accounts, and commissions illegally retained. Akins 
ob ah: on, TE Ghia a+ nnd sens sth dnedndonnee 











12. A bill filed by distributees to recover against the repre- 
sentatives of a deceased administrator, upon the ac- 
counts returned and passed by the Court of Ordinary, 
nineteen years after the accounts were rendered, with- 
out any allegation of fraud, or setting forth any excuse 
or reason for the delay: Held, to be barred by lapse of 

Ibid. 













time. 








13. Where it appeared that the father of the defendant, 
by his last will and testament, bequeathed to him “ the 
money advanced for him,” and that the notes sued on 
were given by the defendant to the testator for money 
so advanced: Held, that at law, the executors of testa- 
tor had the right to recover the amount of the notes from 
the defendant, by suit, notwithstanding the estate of the ‘ 
testator was solvent, and able to pay all the debts and 
specific legacies bequeathed by the will; and when so 
recovered, to dispose of the same in the due course of 

administration under the will. Brewer vs. Brewer’s 
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14, A Court of Equity will enjoin ‘an administrator from 
recovering a tract of land, where the intestate has been 
dead 26 years, and the heirs were of age at the time of 
the death and for more than seven years next preceding 
the commencement of the action, and where there are 
no debts against the estate, and the defendant has been 
in adverse possession for more than twenty years be- 
fore administration granted. Jonekin vs. Holland, Ad- 
ministrator 


15. An order of a Court of Ordinary, directing the sale of 
lands belonging to an estate, is a judgment of a Court 
of competent jurisdiction, and cannot be impeached and 
attacked, collaterally. Hence, when property is claim- 
ed at administrator’s sale, offered for sale under such 
order, it is not competent for the claimant to prove, that 
the estate was settled and the land divided, without an 
administration, and that there were no debts unpaid. 
McDade, Adm’rx vs. Burch, Adm’r 


16. In a bill by a ward against a guardian, for settlement, 
alleging that he has wasted the estate, and his sureties 
discharged by the Court of Ordinary; that the waste 
occurred before the discharge, and that the complain- 
ants have no means of proving that fact but by resort to 
the conscience of the defendant, and a discovery and 
decree is asked, ascertaining and fixing the time of the 
waste, with a view to charge the sureties in a future ac- 
tion ; the discovery and decree allowed; but no opinion 
given whether that decree will be evidence in a future 
suit to charge the sureties. Woods vs. Woods 


See Claim, 1. 


AFFIDAVIT OF ILLEGALITY. 


See lilegality, 1. 


AGENT. 


See Rent,1. Principal and Agent. 









INDEX. 
AMENDMENTS. 











1. An amendment will be allowed changing the Christian 
name of the plaintiff from William to James, where it 
manifestly appears to the Court such an amendment will 

be in furtherance of justice. Woodsonvs. Law....... 105 







2. The Statute of Jeofails applies to and includes this 
Court. Killen vs. Sistrunk .......---2-ecccceeccees 













3. The writ of error being our own process, is always 
amendable by the bill of exceptions or previous proceed- 
ings had inthe cause. bid. 





4, It is a power incidental to every Court to correct its 
own proceedings before final judgment. Ibid. 










Practice Supr. Court, 5. 





See Equity, 4. 





ANSWER. 







See Equity. 








ASSENT. 






See Administrators, &c. 6. 






ASSIGNMENT. 





See Banks, 1. Evidence, 1,2. Insolvent Debtor, 1. Judg- 
ment, 2. Mortgage,4. Pleadings, 2, 3. 








ATTACHMENT. 






1. Declarations founded on the process of attachment, 
must be filed at the first term of the Court to which the 
attachment is made returnable. Birdsong & Sledge vs. 

Brooks, 88. Levy vs. Millman et al.........22+++00- 











2, Where an agent or attorney, in making an affidavit for 
an attachment, swears positively to the indebtedness of 
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the debtor to the creditor, it is no objection to the affida- 
vit, although such agent or attorney may swear under 
the Act of 1836, to the best of his belief, from the evi- 
dence in his possession. The Act of 1836 is permissive, 
notcompulsory. Levy vs. Millman et al 


3. An affidavit that the debtor “ has absconded,”’ is insuffi- 
cient. It must state that he “absconds.” Ibid. 


4, Under the Act of 1799, bond and security must be 
given before an attachment can issue. Ibid. 


5. The levy of an attachment must be advertised by the 
officer levying the same, at the court hguse in the Coun- 
ty to which the same is made returnable, at least thirty 
days before the sitting of the Court. Ibid. 


6. Under the 2d section of the Act of 1816, attachments 
can issue against a debtor for a debt not due, only when 
the debtor is about to remove without the limits of this 
State. Ibid. 


ATTORNEY. 


1, An attorney is bound to the highest honor and integri- 
ty—to the utmost good faith—yet if, in the exercise of a 
diligence beyond the powers and obligations of his trust, 
he realizes a fund upon a judgment in his own favor, 
out of the debtor, he is not bound to apply it to his cli- 
ent’sclaim. Coz vs. Sullivan 


2. An attorney is bound to reasonable skill and diligence, 
and is liable for ordinary neglect ; and the skill required 
has reference to the character of the business which he 
undertakes todo. Ibid. 


3. The damages do not necessarily extend to the whole 
amount of the debt which he assumes to collect, but 
only to the loss which his client has actually sustained. 


Ibid. 









INDEX. 


4. The client is not bound to any diligence, unless stipulat- 
ed for in the contract. Ibid. 









See Attachment, 2. Equity,14. Evidence, 3. Rent, 1. 







ATTORNEY’S RECEIPT. 


See Evidence, 3. 







AWARD. 






1. Ignorance of one’s legal rights in ratifying an award: 
Held not to be sufficient:to set it aside. Tyler vs. Ste- 
phens and another, Adm’rs, §C...--+ 2022-2 eeeeeceee _ 278 






See Equity, 22. Evidence, 6. 






BAIL. 





1. It is not necessary in an affidavit to hold to bail, to set 
forth or describe the cause of action or the character of 
the debt. Montigu vs. Leati....2.-.s.-ceceecccees 366 






BAILMENT. 












. The storing of cotton with a warehouse-man, is a con- 
tract of bailment, and the receipt is the mere evidence 
thereof, Gosith us: Pighilen a cccccads setwdsiaweuesen 









. Where a warehouse-man gives a receipt for cotton stor- 
ed by A, in which he promises to deliver the cotton to 
A, or the bearer of the receipt, and is subsequently 
served with a summons of garnishment by a creditor of 
A: Held, that he is not relieved from liability by the de- 
livery of the cotton to the holder of the receipt, to 
whom it was transferred after the service of the garnish- 
ment. Ibid. 














See Attorney, 1 to 4. 






BANK BILLS. 
Pleading, 1. 









See Banks, 1. 





INDEX. 
BANKS. 


1. The Bank of Columbus made an assignment of its ef- 
fects, and its charter was afterwards forfeited by a judg- 
ment of the proper Court, at the instance of the State. 
The Legislature, subsequent to the forfeiture, affirmed 
the assignment, and placed the assignee upon the foot- 
ing of a receiver. Ina suit by the holder of the bills 
of the bank against the assignee: Held, that a demand 
of payment of the bills, made by the plaintiff on the re- 
ceiver, after the forfeiture, did not entitle him to recover 
ten per cent. damages under the Act of 1832. Carey, 
Assignee, vs. Greene 


2. The Act of 1837, making it penal in a bank to put any 
instrument in circulation, payable at a longer date than 
three days, applies to post notes only. Carey, Assignee, 
vs. McDougald 


3. The provision to be found in the various bank charters 


of this State, requiring all contracts whatever, to be 
signed by the President, and countersigned by the Cash- 
ier, in order to bind the Company, does not apply to 
such dealings and transactions as are usually and neces- 
sarily performed by the Cashier, or sume other duly au- 
thorized agent. Ibid. 


See Equity, 29, 30. Evidence,2,4. Pleading, 1, 2. 
BASTARD. 


1. Where the General Assembly by an Act declare, “ that 
the name of S. J. Wells be changed to S. J. Rakestraw, 
and that she be declared legitimate and capable of in- 
heriting, and like privileges in law as if she had been 
born in lawful wedlock :”’ Held, that inasmuch as the ille- 
gitimate child was not, by the Act, made legitimate to 
any particular person, the only effect of it was to change 


the name. Edmondson and Wife vs. Dyson 









INDEX. 
BILL OF EXCEPTIONS. 






See Practice Supreme Court. 







BILL OF REVIEW. 






See Equity, 9 to 13. 







BONA FIDE PURCHASER. 





See Fraudulent Conveyances. Lien, 1. Vendor and Pur- 
chaser. 






BOND. 





i 
1. In suit on a bond, the plaintiff is not held to prove its 
execution, unless put in issue by plea of non est factum. 
The Juinticte, B0..0ts OMB ade a én cc's ev aiacagudwede 










2. The Justices of the Inferior Court are not the legal 
obligees of a bond payable to the Justices, &c. sitting as 
a Court of Ordinary, so as to authorize them to main- 
tain suit on such bond. . The Justices, &c.vs. Wootenet al. 








See Adm’rs, Ex’rs, &c. 1,2, 8,9, 10. Equity, 35, 36, 37. 
Sheriff, 5, 6. 






BOOKS. 







See Evidence, 4. 







BRIEF OF EVIDENCE. 






See Practice Supreme Court, 12. 


BRIDGES. 







See Macon, 1. 








CERTIFICATE OF JUDGE. 


See Practice Supreme Court, 13. 
VoL. vil. 74 











INDEX. 
CHARGE OF THE COURT. 


1. When the Court charges the law correctly, although 
prefaced by preliminary remarks, not affecting the mer- 
its of the controversy between the parties, a new trial 
will not be granted. The Mayor, &c. vs. Goetchius...- 


2. Where the Court charges the Jury that it is “ not a little 
surprised that there should be an attempt made to acquit 
the defendant,” who was indicted for an assault and bat- 
tery; but at the same time instructed them that it was 
their duty to acquit or convict, according to the evidence, 
under the definition of the offence: Held, that although 
the first part of the charge was clearly objectionable, yet, 
taking the whole together, there was not such error in 
law, as would authorize a reversal of the judgment, and 
the granting of anew trial. Keaton vs. The State.... 


. Itis the duty of the Court to apply the law to the facts 
of the case, as ascertained by the evidence. And it is 
error in the Court to submit the whole case tothe Jury, 
with direction to find as they shall think right and prop- 
er between the parties, regardless alike of the law and 
the facts. The Ruckersville Bank et al. vs. Hemphill 
Die on we Abad Ore Sie eo pawensdhisess eae expasuas 


. It is error in the Court in summing up to the Jury, 
to select one piece of evidence, and express a strong 
and decided opinion respecting it. Either the whole 
testimony should be presented, or else the duty had 
better be altogether omitted. Johnson vs. Kinsey... . 


. Where the issue before the Jury is, whether a party 
has waived alien given him by contract, or by opera- 
tion of law, it is error in the Court to charge that the 
testimony should be clear and explicit. It is sufficient 
that the Jury be satisfied of the fact. Walliams et al. 
vs. Chapman 


. It is error in the Court, although he may charge the 
law correctly, to instruct the Jury as to a state of facts 
not proven. Butt, Trustee, vs. Maddoz.........-.-+- 
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See Criminal Law, 7,8. New Trial, 12. 







CIRCULAR. 






See Evidence, 19. 






CITIES AND CITY AUTHORITIES. 





1. In case of actual necessity, to prevent the spreading of 
a fire, or any other great public calamity, the private 
property of an individual may be taken and used or des- 
troyed, for the relief or protection of the many, without 
subjecting those who act by order of the constituted au- 
thorities, to personal liability. Bishop and Parsons vs. 

The Gilly: of Matthies «<n c0cecc ons cenackebunnteuans 











. But where the private property of an individual, the 
whole or part of which might have been saved to the 
owner, is taken or destroyed for the benefit of the public, 
those for whose supposed benefit the sacrifice was made, 
ought, in equity and justice, and are bound under the 
Constitution of the U. 8S. to make good the loss which 
the individual has sustained for the common benefit. Jd. 











. Where the same extent of loss would have been sus- 
tained, as the necessary consequence of the fire or other 
public calamity, if the property had not been thus de- 
stroyed, it would seem that in such case the sufferer has 
no equitable claim to compensation. Id. 











See Macon, 1. 
CITIZENS. 







See Jury, 1. 









See Adw’r, &c. 4. 






1. Where a plaintiff in f. fa. founded ona judgment quan- 
do, levies on a negro claimed by a third person, proof 
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that the negro belonged to the intestate at his death, and 
has never been in the possession of the administrator, 
nor controlled by him since his appointment, is sufficient 
to remove the onus. Allen vs. Matthews 


. Upon the trial of a claim case, where the claimant claims 
through a judgment of foreclosure, on a mortgage made 
by the defendant in f. fa. to his vendor, the plaintiff in 
ji. fa. may impeach the judgment and mortgage, and 
prove it fraudulent on the trial. Williams, Adm’r, vs. 
Martin 


. When mortgaged property is levied on under a judg- 
ment of foreclosure, and a claim interposed, the plaintiff 
in execution must prove title to the property in the de- 
fendant, at the date of the mortgage, or make out a pri- 
ma facie case, by proof of possession in the mortgagor, 
at that time, before the claimant is put upon an exhibi- 
tion of his title. Butt, Trustee, vs. Maddox 


. Where the property is claimed by a trustee: Held, that 
the mortgage deed and judgment of foreclosure, (al- 
though the mortgage recites that the property is and 
has been, for some time, in the possession of the claim- 
ant in his natural character ; and although the mortgage 
deed is attested by the claimant as a Magistrate,) do not 
raise a prima facie presumption of right and title in the 
mortgagor to the property. Jb. 


. An order of the Court of Ordinary, directing the sale of 
lands belonging to an estate, is a judgment of a Court of 
competent jurisdiction, and cannot be attacked and im- 
peached collaterally, by an heir claiming such lands. 
Hence, when land is claimed at administrator’s sale, ad- 
vertised and offered under such order, it is not compe- 
tent for the claimant to prove that the estate wassettled 
and the land divided without an administration, and that 
there were no debts to be paid. McDade, Adm’z, vs. 
Burch, Adm’r 









INDEX. 
CLERK OF ORDINARY. 






See Court of Ordinary, 4. 










CLIENT. 








See Attorney. 


CONFESSIONS. 







See Criminal Law, 5. 








CONSENT RULE. 
See Pleading, 6. 






CONSTITUTION U. S$. 














See Cities, §c. 1, 2,3. Limitation of Actions, 3. 










CONSTITUTION OF GEORGIA. 






1. The Act of 1837, authorizing and. requiring the Gov- 
ernor, Secretary of State, Surveyor General and Comp- 
troller General, to correct errors in grants, and to issue 
alias grants: Held, to be unconstitutional, so far as the 
rights of others than the State and original grantee are 

concerned, Hilliard vs. Doe ex dem. Connelly.....-.- 








See Equity, 17. 


CONSTRUCTION OF STATUTES. 






1. In the construction of Statutes made in derogation of 
common right, and in favor of corporations or particular 
persons, care should be taken not to extend them be- 
yond their express words or their clearimport. The 

Mayor, Sc. vs. The Macon and Western R. R. Co....-. 221 








2. Where a R. R. Co. has, by their charter, the exclusive 
right to carry and transport persons, produce, merchan- 
dize and all other things over their road from Atlanta to 
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Macon: Held, that their charter did not confer the right 
to engage in the business of transporting produce 
through the City of Macon, across the Ocmulgee bridge 
from their depot to another R. R. depot, far the accom- 
modation of their customers. Ibid. 


3. The Act of 1828, which provided that wagons and car- 
riages loaded with cotton and corn, should pass the Oc- 
mulgee bridge free of toll, is repealed, pro tanto, by the 
Act of 1847, which vested in the corporate authorities of 
the City of Macon, the right to regulate the tolls of said 
bridge—this latter Act repealing all laws and parts of 
laws militating against its provisions. Idzd. 


See Equity, 6. 
CONTINUANCE, 
See Criminal Law, 1, 2,13, 14. Practice Supr. Ct. 7. 
CONTRACTS. 


1. Where P, without authority of law, sold the land of N 
to P & H, after the death of N, and before administra- 
tion on N’s estate, and received a part of the purchase 
money therefor : Held, that the administrator of N could 
not maintain an action against P for money had and re- 
ceived to his use, nor for the use of the estate of N, for 
the reason that the legal representatives of N had not 
been deprived of any legal or equitable interest in the 
land, by such unauthorized sale, as would equitably en- 
title them to recover the purchase money therefor. 


Crews, Eex’r, ve. Heard, Adm’r.. 2... cccwcccccccccee 


2. Money paid by mistake of law may be recovered back 
in an action for money had and received, where there is 
a full knowledge of all the facts: Provided, the mistake 
is clearly proven, and the defendant cannot, in good con- 
science, retain it. Oulbreath vs. Culbreath........... 


3. A, being insolvent and largely indebted to B, conveys 
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certain property to C, to be held ix trust for the use of 
A and his family. Afterwards he agrees with B, in con- 
sideration of a full discharge, to turn over to him all his 
property, real and personal, and his rights of property, 
and accordingly did, excepting that conveyed to C: 
Held, that the agreement between A and B is a contract 
of sale, and the title to the property conveyed to C, vest- 
edin B. Woodard et al. vs. Solomon, Ezv’r...... ++. 


See Banks, 2,3. Equity, 20, 23 to 27. Fraudulent Con- 
veyances, 1,2. Infant,1, 2,3. Limitations of Actions, 
3. Marriage Contract, 1. 


CORPORATIONS. 
See Construction of Statutes, 1, 2,3. Equity, 21. 


COTTON RECEIPT. 


See Bazlment, 1, 2. 


COURT. 
See Equity, 11. 


COURT OF ORDINARY. 


1. The Courts of Ordinary in this State are Courts of lim- 
ited jurisdiction, and the facts necessary to give the 
Court jurisdiction of the particular subject matter, 
should affirmatively appear upon the face of its pro- 
ceedings, when offered as evidence in any other Court. 
Grier 02; Mic Ledeen ...<.0s000cccccecscctnatacakse-s 


2. As where the record of a judgment of the Court of 
Ordinary’ of Troup County, was offered in evidence to 
prove the appointment of a guardian of a ward resid- 
ing in the State of Alabama: Held, that it should affiirm- 
atively appear on the face of the record and proceed- 
ings, that either the person of the ward was within the 
County, or that she had property within the limits of the 
County, so as to give the Court jurisdiction, and that the 
want of jurisdiction, either of the person or property of 


607 
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362 
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the ward, appearing on the face of the record offered in 
evidence, it was properly rejected. bid. 


. When it appears that the Court had jurisdiction of the 
particular subject matter, the judgment will be conclu- 
sive, when offered in any other Court, and cannot be at- 
tacked collaterally. In order to set aside such a judg- 
ment, some direct proceeding must be had for that pur- 
pose, in the Court in which the judgment was rendered. 


Ibid. 


. According to the provisions of the Act of 1819, the 
Justices of the Inferior Court in this State continue in 
office for the term of four years, and until their succes- 
sors are elected and qualified: Held, that an election of 
Clerk of the Court of Ordinary, on the second Monday 
in January, 1849, by the old Justices, hetween the elec- 
tion and qualification of their successors in office, was a 
good and valid election. Bonner vs. The State ex rel. 


. An order of the Court of Ordinary, directing the sale 
of the lands of an estate, is a judgment of a Court of 
competent jurisdiction, and cannot be attacked and im- 
peached, collaterally, by an heir. claiming such lands. 
Hence, when* property is claimed at administrator’s 
sale, advertised and offered under such order, it “is not 
competent for the claimant to prove that the estate was 
settled and the land divided without an administration, 
and that there were no debts to be paid. McDade, 
Adm’x, vs. Burch, Adm’r 


COVENANT. 


. In anaction by the vendor, on a covenant made by the 
purchaser in the deed, the assignees of the purchaser 
cannot be joined with him as parties defendant. Brooks 
vs. The Water Lot Company... .. 2.0... -.2 0000 be 101 


See Equity, 20. 
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CREDITORS. 


See Claim, 2. Equity, 21. Fraudulent Conveyances, 1. 
Insolvent Debtors, 1. Mortgage, 4. 








CRIMINAL LAW. 





1. Where defendants, indicted jointly, sever on their trial, 
it is the privilege of the State’s counsel to elect which 
shall be tried first; and where issue is joined upon a wl 
plea of autrefois acquit, by one defendant, before he an- 
nounces himself ready for trial on the merits, and that 
issue is disposed of, this does not amount to an election 
by the State, and thé other defendant may be placed 
first on his trial. Studstill vs. The State........-.-- 


















. The absence of a witness, the object of whose testimony 
is, to impeach another witness expected to be introduced 
by the State, is good ground for a continuance; but if 
the witness on the part of the State is not introduced, 
the Court will not grant a new trial, notwithstanding 
the motion for a continuance was refused. Jb. 













. The original indictment, with the verdict and judgment 
of conviction thereon, against the principal in the first 
degree, is admissible in evidence to prove Ais guilt, on 


the trial of the principal in the second degree. Ibid. 












. The record of the trial and conviction of the principal 
in the first degree, is conclusive evidence of the convic- 
tion, and prima facie evidence of his guilt, upon the trial 
of the principal in the second degree; and the onus lies 
on the defendant, to show that the principal in the first 
degree, ought not to have been convicted. Ibid. 













. The confessions of the principal in the first degree, are 
admissible to prove Ais guilt, on the trial of the princi- 
pal in the second degree, but not to prove the participa- 
tion of the latter therein. did. k 
VOL. vil. 77 
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6. It is not competent to prove that the defendant is of 
weak mind, where it is admitted that he is neither idiot, 
lunatic, nor insane. did. 


. Where the Court charges the Jury correctly on a point 
of law, it is no error that the Judge did not specify 
more minutely the shades of difference in the law, where 
no request is made by counsel for this purpose. did. 


. The presiding Judge has the right, and it is his duty to 


declare, what the law is upon a given state of facts. Ib. 


. It is not necessary, in the indictment, to charge the de- 
fendant to be a citizen of the County where the offence 
is alleged to have been committed. Ibid. 


10. The abbreviation, Thos. for Thomas, in the name of 
the Foreman of the Grand Jury, indorsed on the back 
of the indictment, and written in full in the body of it, 
is no variance. Jb, 


11. All technical exceptions to indictments, which would 
be good at Common Law, are unavailing under the Pe- 
nal Code, provided the offence is charged in the terms 
and language of the Code, or so plainly, that the nature 
of the offence charged may be easily understood by the 
Jury. Ibid. 


12. Where the Court charges the Jury, that it is “not a 
little surprised that there should be an attempt made to ac- 
quit the defendant,” who was indicted for an assault and 
battery, but also instructed them that it was their duty 
to acquit or convict the defendant, as the evidence 
might or might not bring him within the definition of 
the offence: Held, that although the first part of the 
charge was clearly objectionable, yet, taking the whole 
together, there was not such error in law, as would au- 
thorize the reversal of the judgment and the granting 
of a new trial. Keaton vs. The State 


13. Where a defendant, who is indicted for murder, made 
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a motion to continue his cause, on the ground of the ab- 
sence of two material witnesses, who had been sub- 
penaed, it is no error for the Court to postpone the 
trial, and compel the attendance of the witnesses, by the 
process of the Court. Reese vs. The State........... 











14. Where a defendant, indicted for murder, moves the 
Court to continue his cause, on the ground that there 
was great excitement and prejudice against him in the 
public mind, so that he could not have a fair trial; and 
to support his own affidavit, introduced two witnesses 
who contradicted the defendant’s statements as to such 
public excitement: Held, that it was no error in the 

Court to refuse a continuance. Ibid. 











15. On the trial of the defendant indicted for murder, it is 
competent to give in evidence all that was done by the 
defendant at the time of the killing, and which constitutes 
a part of the entire transaction. Ibid. . 







16. A writ of error does not lie to the Supreme Court, in 
a criminal cause, at the instance of theState. The State 







ee ee ee 






17. Where a witness had been subpeenaed in a criminal 
prosecution, to attend Court out of the County of his 
residence, in behalf of the defendant, who was ac- 
quitted on the trial: Held, that such witness had no le- 
gal authority to charge for his attendance and mileage, 
and collect the same on his subpoena, as an execution 
against the defendant. Howell vs. Blackwell.......... 









DECEIT. 





1. Fraud and damage constitute a good cause of action, 
and the party establishing them by proof, will be entitled 
to recover, to the extent that he has beeninjured. Chris- 

tian 08. Penh. «200 ececweccccccccecccccccddecees 







See Evidence, 25. Insanity, 1, 2, 3. Limitation of Ae- 
tions, 5,6. Registry, 1,2. Sheriff, 3, 4. 
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DELIVERY. 


DESCENT. 


See Adm’rs, &c. 
DEVISE. 


See Will, 1. 
DISCOVERY AT COMMON LAW. 


See Evidence, 13, 14,15, 16. 


DISMISSAL OF SUIT. 


See Practice Supreme Court, 4. 


DISTRESS WARRANT. 


See Rent, 1. 
DISTRIBUTION. 


See Adm’rs, §c. 
DORMANT JUDGMENT. 


See Execution, 1,2. Mortgages, 5. Judgmenis, 2, 3, 5. 
DOWER. 


1. In order to put the widow to her election between the 
provisions made in her favor by the will of the testator, 
and her legal right to dower in his estate, such testa- 
mentary provision in her favor, must be declared in 
express terms, to be given in lieu of dower, or the in- 
tention of the testator to that effect, must be deduced by 
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clear and manifest implication, from the will, founded 
on the fact, that the claim of dower would be inconsis- 
tent with the will, or so repugnant to its provisions, as 
necessarily to disturb and defeat them. Tooke et al. vs. 
Masta and: We 6 Gi. 26. i. eh ig itee 









. The Act of 1839, which limits the widow’s application 
for dower, to seven years from the death of her hus- 
band, operates prospectively, and does not apply to ca- 
ses where the husband died before the passage of that 
Act. Ibid. 











. The right of dower is not within the Act of Limitations 
of 1767. Ibid. 











. To constitute an equitable bar to the widow’s claim of 
dower, by her acts and acquiescence in the provisions of 
the will for her benefit, so as to raise the presumption 
that she had made her election to accept such testamen- 
tary provisions in lieu of dower, it must be shown that 
she was cognizant of her rights, and acted understand- 
ingly. Ibid. 










EJECTMENT. 





See Parties,1. Pleading, 6,7. Practice Supreme Court, 5. 






. ELECTION. 







See Court of Ordinary, 4. Criminal Law,1. Dower, 1,4. 






EQUITY. 










1. In applications to a Court of Equity for an injunction 
to restrain a trespass, the bill must allege peculiar cir- 
cumstances, to show that the injury is irreparable and 
the Common Law remedy insufficient. Hatcher vs. 

Hampton. ...-- - 22-22 c cence eee c ete ee ee eee eeeees 











2. The mere allegation that the defendant is felling the 
timber of the complainant is not enough, without farther 
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averment as to some peculiar value of the timber for 
some particular purpose. Ibid. 


3. Chancery will interpose, by injunction, to avoid a mul- 


tiplicity of suits, where there are sundry persons contro- 
verting the same right, and each standing upon his own 
pretensions; but it will not interfere to restrain a per- 
son, merely because he is guilty of a repetition of the 
same trespass, provided the case is abundantly suscepti- 
ble of compensation in damages. Ibid. 


. Where a bill in Equity is amended by the complainants 


at the first term, and served within two months thereaf- 
ter, defendant cannot excuse himself from complying 
with the usual rule, on the ground of the amendment, 
more especially as to the original bill. Whether or not 
a sufficient time has elapsed from the service of the 
amendment, to require an answer to that, at the suc- 
ceeding term, is a question for the sound discretion of 
the Court, where the order allowing the amendment 
does not specify the time within which it shall be an- 
swered. Carter and another, Ex’rs, vs. McDougald and 


5. Where formal parties to a bill, residing without the ju- 


risdiction of the Court, against whom no decree is 
prayed, have not been served personally or by publica- 
tion, the cause may still proceed against the real parties 
who are served. dvd. 


. A defendant in Equity is not required to answer at the 


term to which the bill is returned. The words, “ next 
Court,” in the Act of 1799, construed to mean the next 
Court after that to which the bill is returned. Greene 
ms SNe. Fa. SS SI OE as 


. An application by a defendant to file a supplemental an- 


swer in Chancery, will be narrowly and closely inspect- 
ed; and to authorize the Court to allow it, a just and 
necessary case must be clearly made out. Carey, As- 
signee, vs. Ector, Adm’ra, et Al......ceceesccececece 
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8. The application to the Court for leave to file a supple- 
mental answer, on the ground of a mistake in fact, or 
surprise, must be accompanied with an affidavit, in 
which the defendant must swear, that when he put in 
his original answer, he did not know the facts or circum- 
stances on which he applies, or any other circumstances 
upon which he ought to have stated the facts otherwise, 
or that when he swore to his original answer, he meant 
to swear in the sense in which he now desires to be at 
liberty to swear to it. Carey, Assignee, vs. Ector, 

Adal tay 6 Gh. ccscddvctssivinvietii ites ; 














9. Where a decree sought to be reviewed, appears on the 
record to have been entered upon a voluntary settle- 
ment of the parties, a bill of review will not lie, al- 
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10. A bill of review will not be entertained where it would 
be unjust and unconscientious to disturb the first de- 
cree, or where the same result would inevitably take 
place on a re-hearing. Ibid. 








11, An examination into the relative powers and province 
of the Court and Jury, in Equity causes, under the 
Constitution and laws of Georgia. Ibid. 






12. What is the limitation to bills of review in this State? 
Quere. Ibid. 







13. Under our present system, will bills of review lie for 
errors apparent upon the record? Quwere. Ibid. 










14, Trusts intended by the Courts of Equity not to be 
reached by the Statutes of Limitation, are those techni- . 
cal, continuing trusts, which are not at all cognizable at 
law, but fall within the proper, peculiar and exclusive 
jurisdiction of Courtsof Chancery. Thomasvs. Brins- 
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15. Where uno replication is filed to an answer in Equity, 
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and the parties go to trial upon the bill and answer, the 
whole of the answer, whether responsive to the bill or 
not, is taken as true. Baldwin vs. Lee 


16. Bill for an account by client against an attorney, should 
be dismissed on demurrer, if an account can be fairly 
taken in a Court of Common Law, and suitable relief 
had ; there being no discovery sought or required, or 
allegation in the bill to show the peculiar remedial pro- 
cess or functions of a Court of Equity to be necessary. 
Powers and another vs. Cray, Receiver, 


17. To confer Equity jurisdiction in this State, should not 
the bill, in every case, show a Common Law remedy to 
be inadequate? Quere. Ibid. 


18. Where a plaintiff in f. fa. residing in one County, 
directs a levy to be made on personal property of the 
defendant, residing in another County, anda levy is ac- 
cordingly made by the Sheriff of the County of the de- 


fendant’s residence, the fact of such levy alone, is not 
sufficient to give a Court of Equity jurisdiction of the 
person of the plaintiff, and compel him to litigate his 
rights in that County. Mays and another vs. Taylor.. 


19. Where a bill is filed against the defendant, and he ob- 
jects to the jurisdiction of the Court as to his person, he 
must make the objection the first opportunity ; for if he 
submits to the jurisdiction, and litigates his rights upon 
the merits of the case, his objection to the jurisdiction 
will be overruled. bid. 


20. Where a Court of Equity acquires jurisdiction of a 
cause for one purpose, it will retain it, generally, to 
grant relief to which the com plainant is entitled, although 
the party may have a remedy at Law. Ibid. 


21. Where a suit-was pending on a note, between M and 
T & C, and T was about to file the plea of usury, and it 
was agreed between M and T, that if T would with- 
draw his plea of usury, and let judgment be rendered 
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against T & C,that M would not collect the judgment 
out of T, until he had exhausted all the property of C, 
and M failed to comply with his agreement: Held, that 
the breach of the agreement by M, was no ground for a 
Court of Equity to open and impeach the judgment, on 
the ground of usury in the note on which it was found- 


ed. Ibid. 


22. A, being insolvent and largely indebted to B, conveys 
certain property to C, to be held for his, A’s, use, and 
that of his family, and delivers possession. Afterwards, 
he agrees with B, in consideration of .a full discharge, to 
turn over to him all his property, real and personal, and 
all his rights of property. In pursuance of this agree- 
ment, A turns over to B all his property, except that 
conveyed to C, and B executes to him a full release: 
Held, that the agreement between A and Bis a contract 
of sale, and that the title to all A’s estate vested in B, in- 
cluding the property conveyed toC: Held, that the 
conveyance to C is a mere nullity, and so to be regard- 
ed, when in any Court it comes in conflict with the 
rights of creditors; and also, that the judgment credi- 
tors of B—he being also insolvent, and a return of “nulla 
bona” on their executions—may, in a Court of Equity, 
by decree, apply the property so conveyed to C, in pay- 
ment of their judgments, together with the rents, issues 
and profits thereof. Woodard et al.vs. Solomon and an- 
other, Ex’rs 


23. In a bill filed to set aside an award, the defendant may 
rely upon the award without pleading it. Tyler vs. 
Stephens and another, Adm’rs 


24. Relief can be had against a deed or contract, in writ- 
ing, founded in mistake or fraud. Trout vs. Goodman. . 


25. The mistake may be shown by parol proof of the de- 
clarations of the vendor, made subsequent to the sale. 
Ibid. 


26. Relief will be granted in all cases to the injured party, 
VoL. vu. 78 
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whether he sets up the mistake affirmatively by bill or 
as a defence. Ibid. 


27. The power of rectifying and reforming written con- 
tracts, on the ground of mistake, constitutes a distinct 
branch of Equity jurisdiction, though it is one which 
Courts of Chancery will exercise very sparingly, and 
upon the clearest and most satisfactory proof only, as to 
the intention of the parties. Ibid. 


28. If it be evident that both parties were mistaken in a 
material point, as to the true boundary or lines of the 
survey, a Court of Equity will grant relief to the buy- 
er. Ibid. 


29. When a cause in Chancery is submitted, on the bill and 
answer alone, to the Jury, and the answer plainly, fully 
and positively denies all the facts and circumstances 
charged in the bill upon which the complainants’ equi- 
ty is founded, no decree can be rendered in favor of the 
complainants. The Ruckersville Bank et al. vs. James 
Hemphill et al 


30. The mere existence of cross-demands will not be suffi- 
cient to justify a set-offin Equity. A debtor toa bank 
for borrowed money, cannot set-off against his note or 
a judgment recovered thereon, the dividend that will be 
coming to him as a stockholder in the company. when its 
affairs are wound up. A set-off is, ordinarily, allowed 
in Equity, only when the party seeking the benefit of 
it can show some equitable ground for being protected 
against his adversary’s demand. did. 


31. It is otherwise if there be an express agreement to 
set-off the debts against each other, pro tanto. In such 
a case a Court of Equity would enforce a specific per- 
formance of the stipulation, although at Common Law 
the party might be remediless. did. 


32. Where a bill was filed by several creditors for the pay- 
ment of separate and distinct demands against the 
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stockholders of an incorporated company, and one of 
the complainants died pending the suit: Held, that the 
suit did not abate as to the other complainants, hut that 
the name of the deceased complainant might be stricken 
out of the bill, and the other complainants proceed to 
obtain a decree for their separate debts. Berry et al. 
vs. Matthews et al: 


33. Where exceptions have been filed to defendant’s an- 
swer by the complainant, and he afterwards files his re- 
plication, and the cause is set down for a hearing, the 
Court will not hear the exceptions at the trial, but will 
consider them as having been waived by the complain- 
ant. Ibid. 


34. The 4th Common Law Rule of Practice, which au- 
thorizes a continuance on appeal trials, for the purpose 
of making a substantial amendment to either declara- 
tion or answer, does not apply to Equity causes. Ibid. 


35. The 6th section of the Judiciary Act of 1799, and the 
57th Common Law Rule of Practice, requiring the 
production of books and papers at the trial, upon ten 
days’ notice, do not apply to Equity causes. bid. 


36. When an administrator, upon the discharge of his 
first sureties, gave a new bond and subsequently be- 
comes insolvent: Held, that Equity will entertain juris- 
diction of a bill against the administrator and both sets 
of sureties, praying a discovery of the amount of the 
devastavit, and the time when it occurred, in order to 
charge each set of sureties according to their respective 
liabilities on their bonds. Alexander, Adm’r, vs. Mer- 
cer et al 


37. It is not necessary, in order to sustain such a bill, to 
obtain, first, a judgment against the principal, it being 
competent for a Court of Equity so to mould its decree 
as to mete out ample justice and full protection to all 
parties, by rendering the assets of the estate first liable, 
the individual property of the administrator next, and 
the property of the sureties only ultimately liable. Ibid. 
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38. Such a bill will be more especially sustained, where 
it is alleged that a portion of the assets of the estate 
have been delivered up to the second set of sureties, to 
indemnify them from liability, the nature and value of 
which are unknown to the complainant, who sues as 
administrator, de bonis non, of the deceased. Ibid. 


39. A bill against the representatives of a deceased ad- 
ministrator, setting forth his accounts, making no alle- 
gation of fraud or mistake, will be sustained, to allow a 
recovery for interest, ifany due, upon the accounts, and 


also for commissions illegally retained. Akin et al. vs. 
Hill et al 


40. A bill by distributees against the representatives of a 
deceased administrator, will not be entertained after a 
lapse of nineteen years from the rendering of the ac- 
counts to the Court of Ordinary, where there is no alle- 
gation of fraud or mistake, and no excuse for the delay. 
Ibid. 


41. A Court of Equity will enjoin an administrator from 
recovering a tract of land, where the intestate has been 
dead 26 years, and the heirs were all of age at the time 
of the death, and for more than seven years next before 
the commencement of the action, and where there are 
no debts against the estate, and the defendant has been 
in adverse possession for more than twenty years before 
administration granted. Jonekin vs. Holland, Adm’r.. . 


42. In a bill by the ward against the guardian for settle- 
ment, alleging that he has wasted the estate; that his 
sureties have been discharged by the Court of Ordina- 
ry ; that the waste occurred before their discharge, and 
that the complainants have no means of proving that 
fact, but by resort to the conscience of the defendant ; 
and a discovery and decree is asked, ascertaining and 
fixing the time of the waste, with a view to charge the 
sureties in a future action ; the discovery and decree al- 
lowed, but no opinion given as to the effect of that de- 
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See Evidence, 25. Infant, 3. Vendor and Purchaser, 1 
to 4, 7,8. Wills, 1. 


ERROR. 


See Oharge of the Court, 3,4. Practice Supreme Court. 
Writ of Error. 


EVICTION. 


See Vendor and Purchaser, 1, 2, 3. 


EVIDENCE. 


1. A party in a Court of Justice is not estopped to deny 
facts recited in an Act of the Legislature. It is no daw, 
and the Court is not bound to take judicial cognizance 
of it. The trial of the truth of facts belongs to the Ju- 
dicial part of the Government. Dougherty vs. Bethune, 
Assignee 


. Where the rights of a party plaintiff depend upon the 
facts, that an assignment was made by a bank to the de- 
fendant, and that he accepted it, the plaintiff must prove 
them, notwithstanding they are recited in a public Act 
of the Legislature. did. 


. 5S, an attorney, gave to C, a receipt for a note to collect, 
in which the note is described, but an indorsement by 
R omitted: Held, in an action by C against S, it was 
competent to prove the indorsement by parol. Cox vs. 
Sullivan 


- Ina suit by a bank, the defendant having introduced 
the books of the bank in evidence : Held, that he cannot 
impeach the books as a whole, but may show that parti- 
cular items in the books are wrong and disprove them, 
and by mistake or fraud they have been improperly 
kept. The Merchants’ Bank vs. Rawls, Adm’, et al.. 


191 
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5. An ancient boundary, corner or station tree cannot, 
generally, be proved otherwise than by reputation— 
consequently, hearsay evidence is admissible for this 
purpose, from the necessity of the case. It is not the 
best testimony, however, to prove the identity of a tract 
of land; there being higher evidence of the fact in the 
power of the party. Martin vs. Atkinson 


6. The testimony of a subscribing witness to a submission 
and award, is the best evideuce of their execution. T'y- 
ler vs. Stephens and another, Adm’rs 


7. When a plea of former recovery is filed, and the re- 
cord tendered to support it, it is a question for the Conrt 
to determine, upon inspection and comparison, whether 
the cause of action is the same, and if not the same, the 
record will be repelled; and if it is admitted, it then 
also becomes a question for the Court, how far and 
when parol evidence will be admitted to show that the 
cause of action was not submitted and passed upon in 
the former trial. Adm’rs of McFarland vs. Admr’s of 


Freeman 


8. Where the cross questions in interrogatories grow out 
of the direct examination, and are not fully answered, 
they will be rejected. Williams vs. Turner and an- 


9. A witness cannot be discredited by proof of statements 
made out of Court, irreconcileable with his testimony, 
until he has first been examined as to the time, place, 
person and circumstauces involved in the statements 


proposed to be proved. Ibid. 


10. If there be an attesting witness to an instrument, his 
evidence of its execution is the best, and must be pro- 
duced, if in the power of the party. Watts vs. Kilburn 


11. If the witness is dead, or blind, or insane, or has be- 
come interested since the execution of the paper; or is 
beyond the process of the Court ; or is not to be found 
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after diligent search, the course is, to prove his hand- 
writing. Ibid. 










12. But if the subscribing witness merely makes his mark, 
proof of the hand-writing of the party executing the in- 
strument, may be adduced. Ibid. 










13. To entitle a party to the answers of his adversary, un- 
der the Act of 1847, it is only necessary to show that 
they will be material evidence in the cause; he need 
not state that they are indispensable. Marshall rs. Riley, 







14. The application for the answers of the adverse party, 
must be based upon the affidavit of the person applying, 
or some showing equivalent thereto, which must be re- 

cited in the order of the Court, or appear of record. Jb. 












15. No person can be compelled to answer interrogatories 
which would subject him to a penalty or forfeiture, or 
punishment for crime, or have a tendency thereto. Ib. 










16. Ifa party submits to answer illegal questions wnder pro- 
test, he waives no right, but may insist on his objections 
at the hearing; nor can the contents of incompetent tes- 
timony, extorted by authority of law, be proven by third 

persons, who have seen and read it. Jbid. 











17. Where the presumption of a grant is raised by parol 
evidence, the same may be rebutted by the same species ‘ 
of evidence. Englishvs. Doe ex dem. Register........ 387 










18. One of the methods of impeaching a witness, is by pro- 

ving that he has made statements cut of Court, contrary 
to what he has testified at the trial. But before this 
can be done, the witness must be first asked, himself, 
upon cross-examination or upon a direct examination, 
at the instance of the party who seeks to bring his cred- 
it into question, whether or no he has said or declared 
that which is intended to be proved. Johnson vs. Kinsey, 













19, Where a printed circular, produced by the defendants, 
under notice from the complainants, was offered in evi- 





624 INDEX. 


dence by the latter, to prove that a certain joint stock 
company had represented to the public that they had 
been incorporated with a capital of $600,000: Held, 
that it must first be proved that the defendants had is- 
sued and circulated the paper, before it could be read in 
evidence against them. Berry et al. vs. Matthews et al. 


20. Interrogatories taken in one case, in order to be used 
in another, must be between the same parties and relate 
to the same subject-matter; and then will be introduced, 

* only from the necessity of the case; the witness being 
dead, or beyond the jurisdiction of the Court. Craw- 
Jord, Gov. §c. vs. Word et al 


21. Where a party seeks to impeach the testimony of a 
witness, on the ground that he has made contradictory 
statements, it is incumbent on the party to announce, 
when so required, the statement he seeks to contradict, 
that the Court may judge of its materiality. Wuliams 
et al. vs. Chapman 


22. The rule requiring to lay the foundation for impeach- 
ing a witness, by first inquiring of the witness whether 
or not he has made the statements, does not apply where 
the evidence to impeach the witness is his sworn depo- 
sitions, previously taken in the same cause. bid. 


23. Testimony offered avowedly to impeach the credit of 
a witness, by showing contradictory statements, cannot, 
in the argument before the Jury, be used for a wholly 
different purpose. did. 


24. The opinion of a witness, (other than the subscribing 
witness, or a physician,) is not competent to prove the 
insanity of a grantor, unless the facts and circumstances 
are stated on which it is founded. Dicken vs. Johnson 


25. When a grantor goes into Chancery to avoid his own 
deed, on the ground of insanity, the burden is upon him 
to prove it at the time the deed was executed, the law 
presuming sanity. But if Aabditual insanity is proven, 
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previous to the execution of the deed, the presumption 
of law is, that it continues to the time when the deed was 


executed; and the burden of proving sanity, at the ma- 
king of the deed, is devolved upon the other side. Ibid. 


See Claim, 5. Court of Ordinary, 1, 2,3, 4. Criminal 
Law, 3, 4,5, 6,17. Equity, 2, 4, 22, 26, 39, 40, 41. 
Lost Papers,1.° Registry of Deeds, 1, 2. 


EXECUTED TRUST. 
See Trust, 1. 
EXECUTION. 
1. An entry on afi. fa. by the Sheriff of any County in 
Georgia, is a sufficient compliance with the Act requi- 
ring a return within seven years, by the proper officer 


for executing the same. Duncan vs. Webb and Foster, 


2. If any one is injured by the false or fraudulent return 
of the officer, he has his remedy. bid. 


See Illegality, 1. Mortgage, 5. 


EXECUTORS. 


See Administrators, &c. 


See Criminal Law, 17. 


FERRY. 


1. Seven years exclusive and continued possession and en- 
joyment of a ferry right is, in this State, presumption 
ofa grant. Williams vs. Turner and another 


2. Where E advances to T money to purchase a tract of 
land, in consideration that T wou!d secure the ferry 
VoL. vu. 79 
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right in the landto E: Held, that an implied trust is cre- 
ated, as to the ferry right, and that T holds it as trustee 


for E. Ibid. 


FI. FA. 


See Execution. 


Sie Cities. 
FORFEITURE. 


See Evidence, 15, 16. 


FORMER RECOVERY. 


1. Where a plea of former recovery is filed, and the record 
tendered to support the plea, it is for the Court to de- 
termine, upon inspection and comparison, whether the 
cause of action is the same; and if not the same, the re- 
cord will be repelled ; and if it is admitted, it then also 
becomes a question for the Court, how far, and when, 
parol evidence will be admitted, to show that the cause 
of action was not submitted and passed upon in the for- 
mer trial. Hill and another, Adm’rs of McFarland, vs. 


Adm’rs of Freeman 


. A former recovery between the same parties, although 
not an absolute bar to another suit, may, nevertheless, be 
conclusive upon some of the matters involved in the se- 
cond action. Christian vs. Penn 


FRAUDULENT CONVEYANCES. 


. A, being insolvent, and largely indebted to B, conveys 
certain property to C, to be held for the use of A and 
his family. Afterwards, he agrees with B to turn over 
to him all his property and rights of property. In pur- 
suance of this agreement, A turned over to B all of his 
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property, except that conveyed to C, and B executes a 
release : Held, that the title to the property conveyed 
to C, vested in B; and that the conveyance to C is a 
mere nullity, and so to be regarded, whenever in any 
event, it comes in conflict with the rights of creditors. 
Woodward et al. vs. Solomon and another, Ex’rs 


. Ifan insolvent debtor, pending suit, runs personal prop- 
erty to another State, for the purpose of defeating his 
creditor, and there sells it to one who has full knowl- 
edge of the fraudulent purpose for which it wasremoved, 
the contract will be declared void in the Courts of this 
State, in a contest between the vendee and creditor. 
Watts vs. Kilburn 


. A bona fide purchaser, without notice, from a purchaser 
with notice of the fraud, will be protected. Herndon 
vs. Doe cx dem. Kimball 


See Insolvent Debtor, 1,2. Mortgage, 4. 
GARNISHMENT. 


1. Where a warehouse-man gives a receipt for cotton 
stored by A, in which he promises to deliver the cotton 
to A or the bearer of the receipt, and is subsequently 
served with a simmons of garnishment, by a creditor of 
A: Held, that he is not relieved from liability by the de- 
livery of the cotton to the holder of the receipt, to whom 
it was transferred after the service of the garnishment. 
Smith vs. Picket 


See Bailment, 2. 
GRANTS. 


1. The Act of 1837, authorizing and requiring the Gov- 
ernor, Secretary of State, &c. to correct errors in grants, 
and to issue alias grants, is unconstitutional, so far as the 
rights of others than the State and original grantee are 
concerned. Hilliard vs. Doe ex dem. Connelly 
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2. If a grant be void upon its face, or be issued without 
authority, or against a prohibition in a Statute, or if the 
State has no title, it may be impeached collaterally in a 
Court of Law. But in general, other objections and 
defects must be put in issue by a regular course of plead- 
ings, by dill or scire facias. Ibid. 


. Where the presumption of a grant is raised by parol 
evidence, the presumption may be rebutted by the same 
species of evidence. English vs, Doe ex dem. Register 


GUARDIAN. 
See Adm’rs, §c. Court of Ordinary, 2. 
GUARDIAN’S BOND. 


See Adm’rs, &c. 1, 2. 
HABEAS CORPUS. 


1. The Inferior Courts in this State have jurisdiction, un- 
der the Act of 1847, to discharge defendants imprisoned 
on mesne or final process for debt, (when the jail fees 
are not paid weekly,) on a writ of habeas corpus; and 
the judgment of such Court, whether erroneous or not, 
ordering the Sheriff to discharge a defendant, impris- 
oned on final process for debt, will be a protection to 


such officer. Chamblee vs. Holcombe 
- HEARSAY. 
See Evidence, 5. 
HOUSE OF ENTERTAINMENT. 
See Tavern License, 1. 
HUSBAND AND WIFE. 
See Dower. Marriage Contract,1. Will, 1. 
IDIOT, LUNATIC, &c. 


See Criminal Law, 6. 
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IGNORANCE OF THE LAW. 

See Award,1. Mistake of the Law. 

ILLEGALITY. 

1. When an affidavit of illegality is made to an execution, 
under the provisions of the Judiciary Act of 1799, for 
causes which existed prior to the rendition of the judg- 
ment, such affidavit will be overruled. The Mayor, &c. 
vs. The Trustees, &c 

ILLEGITIMATE. 
See Bastard. 

IMPLIED TRUST. 
See Ferry, 2. 

IMPROVEMENTS. 
See Vendor and Purchaser, 4. 

INDICTMENT. 
See Criminal Law, 1, 9, 10, 11. 
INFANT. 

1. The contracts of infants are not void, but voidable, at 


the election of the infant, when arriving at full age. 
Strain vs. Wright 


2, When an infant purchases property, gives his note for 
the purchase money, and receives the property into his 
possession ; and after arriving at full age, disaffirms the 
contract, by a plea of infancy to a suit upon the note: 
Held, that the title to the property revested in the vend- 
or, or his legal representatives, and that the infant should 
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restore the property to the owner, upon a disaffirmance 
of the contract. Ibid. 


. Where an infant had purchased a negro, and paid part 
of the purchase money, and gave his note for the balance, 
and took the negro into his possession; and afterwards, 
to a suit instituted on the note by the vendor, he disaf- 
firmed the contract by a plea of infancy: Held, that in- 
asmuch as the remedy of the vendor, under the peculiar 
facts of the case, to secure the possession of the negro 
at Law, was inadequate and difficult, a Court of Equity 
would entertain jurisdiction, and decree a sale of the 
negro, and out of the proceeds thereof, re-imburse the 
infant the amount paid by him, and decree the balance 
to the vendor or his legal representative. Ibid. 


See Adm’rs, §c.'7. Limitation of Actions, 8, 9, 10. 
INFANT IN VENTRE SA MERE. 
See Adm’rs, §c. 7. 
INFERIOR COURT. : 
See Court of Ordinary, 5. Habeas Corpus, 1. 
INDORSER. 
See Promissory Notes, 1. 
INJUNCTION. 


See Equity, 1, 2, 3, 17, 20. 


See Tavern License. 


INSANITY. 


1. When a grantor goes into Chancery to avoid his deed, 
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upon the ground of insanity, the burden is upon him to 
prove it at the time the deed was executed, the law pre- 
suming sanity, But if habitual insanity is proven pre- 
vious to the execution of the deed, the presumption of 
law is, that it continues to the time when the deed is ex- 
ecuted; and the burden of proving sanity is devolved 
upon the other side. Dicken vs. Johnson 


. In such a case, one is insane who has not strength of 
mind and reason, equal to a clear and full understanding 
of the nature and consequences of his act, in making a 


deed. Ibid. 


3. The Statute of Limitations will run against an insane 
person, from the time of his restoration to sanity, with 
knowledge of the existence of the deed. Ibid. 


See Evidence, 2, 4. 

INSOLVENT DEBTOR. 

1, An insolvent debtor cannot prefer one class of creditors, 
under the Act of 1818, by a conveyance in trust for 
their benefit. The decision in Ezekiel vs. Dixon ap- 
proved. Brown et al. vs. Lee et al 

See Fraudulent Conveyances,2. Mortgages, 4. 

INTEREST. 

See Judgment, 3. 

INTERROGATORIES. 

See Evidence, 8, 13 to 16, 20. 


JAIL FEES. 


See Habeas Corpus, 1. 
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JUDGMENT. 


1. A judgment guando binds all the estate of the defend- 
ant’s testator or intestate, except such as was in the 
hands of the representative at the time of the judgment, 
or such as had been previously administered by him; 
and ¢hird persons cannot take advantage of the form of 
the judgment to screen property in their hands from li- 
ability. Allen vs. Matthews 


. The assignee of a judgment which has become dor- 
mant, may revive the same in the name of the original 
plaintiff for his use. The Mayor, Sc. vs. The Trustees 
of Bibb County Academy, &c 


. Judgments rendered prior to the Act of 1845, bear in- 
terest at the rate of 8 per centum. did. 


. When a judgment lien has attached on personal prop- 
erty, which is removed by the defendant in execution to 
another State and sold, it may be levied on and sold 
under execution, if brought back again to this State. 
Watts vs. Kilburn 


5. The action of debt lies upon a dormant judgment in 
this State. Lockwood vs. Barefield 


See Adm’rs, Ex’rs, §c. 1,2. Claim,2. Court of Ordina- 
ry,1to5. Execution, 1, 2. Fraudulent Conveyances, 
2. Iilegality, 1. Lien, 1. Limitation of Actions, 2, 
3. Mortgage, 1, 2, 3, 5. 

JURISDICTION. 
See Court of Ordinary, 1, 2,3. Equity, 17. 
JURY. 
1. The citizens of an incorporated city, who are liable to 


be taxed for the payment of the verdict, are incompe- 
tent to sit as special Jurors on the trial of a cause in 
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which the City Council are defendants. The Mayor, 

§c. vs. Goetchius 139 
. It is competent for a Juror, whose verdict is impeach- 

ed on the ground of a previously expressed opinion 
against one of the parties, to support his verdict by an 
affidavit, denying any alleged declarations, or explaining 

them; and if thus denied or satisfactorily explained, a 

new trial will not be granted. The Mayor, Sc. vs. 
Goetchius 


See Equity, 11. New Trial, 1, 2, 3. 
LAND. 


See Contract, 1. Limitation of Actions, 2. Sheriff, 3, 4. 
Vendor and Purchaser, 1 to 4. 


LAPSE OF TIME. 
See Adm’rs, Sc.14. Equity,40. Limitationof Actions, 11. 


LEGACY. 


See Admr’s, &c.6t0 13. Promissory Note, 2. Will, 1. 


LEVY ON PERSONALTY. 
See Equity, 17. 
LEVY ON LAND. 
See Sheriff, 4. 
LICENSE. 
See Tavern License. 
LIEN. 


1. Seven years’ peaceable possession of land since 1822, 
vou. vu. 80 
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by a bona fide purchaser, without actual notice of a 
judgment against the vendor, will protect the purchaser 
against the lien of a judgment obtained prior to 1822. 
Griffin vs. McKenzie and another 


See Fraudulent Conveyances, 2. Judgment,1,4. Mort- 
gage, 1, 2,3. Steamboats, Sc. 12. 


LIMITATION OF ESTATE. 


See Marriage Contract, 1. 


LIMITATION OF ACTIONS. 


1. Trusts intended by the Courts of Equity, not to be 
reached or affected by the Statute of Limitations, are 
those technical, continuing trusts, which are not at all 
cognizable at Law, but fall within the proper, peculiar 
and exclusive jurisdiction of Courts of Chancery. 
ete TI oa 6 5 so i Pew bw heweas 


2. Seven years’ peaceable possession of land since 1822, 
by a bona fide purchaser, without actual notice of a 
judgment against the vendor, will protect the purchaser 
against the lien of a judgment obtained prior to the Act 
of 1822. Griffin vs. McKenzie and another 


3. It is competent for the Legislature of a State to pass 
Statutes of Limitation prescribing the time, (provided 
it be not so unreasonable as to amount to a deprivation 
of the right,) within which judgments and all other con- 
tracts shall be enforced—there being a difference be- 
tween the odligation of a contract, which, under the 
Constitution of the United States, cannot be impaired, 
and the remedy to enforce it, which, generally, may be 
left to the sound discretion of the Legislature. bid. 


4. The Statute of Limitations does not run against the 
true owner of lands, who has a perfect title in favor of 
a party in the actual possession thereof, who disclaims 
having any title or claim to the land, inasmuch as the 
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law presumes that such possession is held in subordina- 
‘tion to the title of the true owner, and is not adverse to 
his title. English vs. Doe ex dem. Register 387 


. The Statute of Limitations will run against an insane 
person from the time of his restoration to sanity, with 
knowledge of the existence of the deed. Dicken vs. 
Johnson 


hd 
. A defendant is not protected by the Statute of Limita- 
tions, unless he establishes possession in himself, or those 
under whom he claims, for the statutory term. Jdzd. 


. In an action upon a negotiable note, barred by the Stat- 
ute of Limitations, a new promise made by the maker, 
to a prior holder, is sufficient to take the case without 
the operation of the Statute. Bird vs. Adams 


The case of Martin vs. Broach, (6 Ga. Rep. 21,) review- 
ed and approved. Ibid. 


8. The Statute of Limitations does not run against minors. 
Jordan vs. Thornton et al 


9. If one or more tenants in common, in an action of tro- 
ver, be barred by the Statute of Limitations, and one or 
more be within an exception in the Statute, their ex- 
emption will not relieve against the operation of the 
Statute as to the one barred; and those within the ex- 
ception will recover their several interests, notwith- 
standing the bar of the other. Ibid. 


10. If property belonging to an infant, is converted du- 
ring his minority, the Statute will commence to run 
against him upon his arrival at full age, in favor of the 
tort feasor, and those who claim under him, notwith- 
standing the property be removed without the jurisdic- 
tion of the State, unless prevented by some one excep- 
tion in the Statute, as the non-residence of the tort feasor. 
Ibid. 
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11. A bill filed by distributees, to recover against the re- 
presentatives of a deceased administrator, upon the ac- 
counts returned and passed by the Court of Ordinary, 
nineteen years after the accounts were rendered, without 
any allegation of fraud, or setting forth any excuse or 
reason for the delay: Held, to be barred by lapse of time. 
Akins et al. vs. Hill et al 


See Adm’rs, Sc. 14. Dower,2, 3,4. Equity, 12, 40. Fer- 
ry, 1. 


LOST PAPERS. 


1. Where reasonable diligence has been used in searching 
for a paper in such places where, by law, it may be pre- 
sumed to have been deposited, if in existence, and by 
making inquiries of those persons who may be legally 
presumed to have the custody of it, without success, its 
loss or destruction will be presumed, especially with re- 
gard to papers appertaining to a Court, or connected 
with the official duties of public officers. Fretwell vs. 
Doe ex dem. Morrow 


MACON. 


. The Act of 1828, which provided that wagons and car- 
riages, loaded with corn and cotton, should pass the Oc- 
mulgee bridge, free of toll, is repealed, pro tanto, by the 
Act of 1847, which vested in the corporate authorities of 
the city of Macon, the right to regulate the tolls of said 
bridge; the latter Act repealing all laws and parts of 
laws militating against its provisions. The Mayor, §c. 
vs. The Macon & Western R. R. Oo 


See Cities, c. Construction of Statutes, 2, 3. 


MACON & WESTERN RAIL ROAD. 
See Construction of Statutes, 2, 3. 
MANDAMUS. 


1. Where a personisin office, under a prima facie title there- 
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to, by color of right, the remedy to admit another hav- 
ing a lawful claim, is not by mandamus, but the appro- 
priate remedy is by information in the nature of a quo 
warranto. Bonner vs. The State ex rel. Pitts 


MARRIAGE CONTRACT. 


. By deed a femme sole conveys her estate, in contempla- 
tion of marriage, to trustees to hold for her sole use, un- 
ti] the marriage ; to the joint use of herself and her hus- 
band, during their joint lives; if she survives him, then 
to her and her heirs; and if he survived her, thento him 
and the children of the marriage, if any, jointly, during 
his life; if no children or issue, then to him for. life; 
and there being issue or children of the marriage, to 
them and their heirs forever; and there being no chil- 
dren or issue, from and after the death of the husband to 
her right heirs. The marriage was solemnized, andthe 
wife died before the husband, leaving children who died 
before the husband: He/d, that a life estate was con- 
veyed to the husband and children, with remainder in 
fee to the children; thatthe limitations created a vested 
remainder in the children, at her death; and that at the 
death of the husband, the property went to the heirs of 
the children, and not to the right heirs of the settler. 
Holcombe vs. Tufts and another 


See Vendor and Purchaser, 6. 
MEDICINAL SPRINGS. 
See Tavern License, 4. 
MISNOMER. 
See Pleadings, 8. 
MISTAKE IN CONTRACT. 


See Equity, 23 to 27. 
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MISTAKE OF LAW. 


1. Money paid hy mistake of the law, may be recovered 
back in an action for money had and received, where 
there is a full knowledge of all the facts: Provided, the 
mistake is clearly proven, and the defendant cannot in 
good conscience retain it. Culbreath vs. Culbreath... 


2. Distinction taken between 7gnorance and mistake of the 


law. Ibid. 


3. A construction given to the maxim, “7ignorantia juris, 
excusat neminem.” Ibid. 


See Mortgage, 3. 
MONEY HAD AND RECEIVED. 
See Principal and Agent, 1, 2. 
MORTGAGE. 


1. In this State a mortgage is considered only as a secu- 
rity for the debtof the mortgagor, The mortgaged prop- 
erty, after the foreclosure of the mortgage, is directed 
to be sold; and after payment of the mortgage debt, 
the surplus, if any, is to be paid to the mortgagor. 
Winter vs. Garrard et al 


. The general rule is, that when mortgaged property is 
levied on by an execution, issuing upon a general judg- 
ment, and sold under the incumbrance of the mortgage, 
the purchaser gets only the mortgagor’s equity of re- 
demption; and the proceeds of such sale belong to the 
mortgagor, or his general judgment creditors. Ibid. 


. Where a mortgagee had foreclosed his mortgage, and 
obtained an execution against the mortgaged property, 
which had been levied by the Sheriff, and had also ob- 
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tained a general judgment for the same debt, the f. fa. 
on which had been levied on the same property, and 
advertised for sale on the same day, and the whole car- 
pus of the property was sold by the Sheriff under the 
general judgment, subject to the mortgage lien, by the 
direction of the mortgagee, under a mistake that the 
equity of redemption of the mortgagor could not besold, 
after the foreclosure of the mortgage: Held, that inas- 
much as the whole corpus of the property was sold for 
its full value, and the same not being sufficient to extin- 
guish the mortgage debt, that in the distribution of the 
proceeds of the sale, under the peculiar facts of the case, 
the mortgagee having the oldest lien was equitably en- 
titled to have the money applied thereto. bid. 


. Where B executed a deed of assignment to. C, in trust, 
for the benefit of certain creditors, which deed was void 
under the Act of 1818, and subsequently executed a 
mortgage of the same property, to secure the payment 
of a bona fide debt: Held, that the mortgagees, as credi- 
tors, might avoid the first conveyance, and have the 


proceeds of the property mortgaged, applied to the pay- 
ment of their mortgage debt; that, as against them, the 
first conveyance was, in law, a nullity. Lee et al. vs. 
Brown et al 


5. Judgments on the foreclosure of mortgages, are not 
within the Act of 1823, which declares null and void all 
judgments on which no execution has issued; or if is- 
sued, upon which no return has been made within seven 
years. Butt, Trustee, vs. Maddox 


See Claim, 2, 3, 4. 
MULTIPLICITY OF SUITS. 
See Equity, 3. 
NEW TRIAL. 


1. In personal torts, such as Jibels, batteries, crim. cons. 
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malicious prosecution, &c. the Court will rarely inter- 
fere and grant new trials, either on account of the excess 
or smallness of the damages, it being the peculiar province 
of the Jury, in such cases, to estimate theinjury. Bish- 
op & Parsons vs. The Mayor, &c 


. But even in personal torts, where the Jury have clearly 
abused their power, and evinced a total disregard of the 
proof, the Court will interfere and order a new trial. 


Ibid. 


But in cases where the Jury have a certain measure of 
damages to go by, no such latitude is allowed them; and 
the Court will look to the circumstances, and grant or 
refuse a new trial, according to the circumstances of the 
case. Ibid. 


Where there is avariety of testimony on both sides, and 
the case is fairly submitted to the Jury, and no injustice 
has been done, the Court will not interfere with the ver- 
dict, upon matters of fact, and especially where fraud 
in fact is in issue, by granting a new trial. Stroud vs. 
Mays and another 


. To justify the Court in setting aside the verdict of the 
Jury, where there is contradictory testimony, and there 
has been no misdirection in any matter of law, and as to 
matter of fact, the case has been fairly open before 
them, and peculiarly within their province, it should be 
able to say, judicially, that the conclusion to which they 
have come is clearly erroneous, and must have arisen 
from some unquestionable mistake or some improper 
motive or bias. did. 


A new trial will not be granted upon matters of fact, 
unless upon the most unequivocal evidence, that injus- 
tice has been done the party complaining. Kellen vs. 


Sistrunk and Wife 


7. Where, however, it is manifest to a reasonable certain- 
ty, that justice has not been done; as, for instance, where ° 
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e 
gross mistakes appear in the calculation upon which the 
verdict was rendered, a new trial will be ordered. Jd. 


. If a paper not in evidence be delivered to the Jury by 
design, by the party in whose favor the verdict is re- 
turned, the verdict will be set aside, even if the paper 
be immaterial. Ibid. 


. And where a paper, which is capable of influencing the 
Jury on the side of the prevailing party, goes to the Ju- 
ry by accident, and is read by them, the verdict will be 
set aside, although the Jury may think that they were 
not influenced by such paper: aliter, where the paper 

.isnotread. Ibid. : 


10. 1t is irregular and improper for the Judge to converse 
with a juror, respecting the case, after the Jury have 
been charged with the cause; and manifestly wrong to 
send to the Jury a material paper not in evidence, with- 
out the consent and against the protest of the party 
against whom it is to operate. The Ruckersville Bank 


et al. vs. Hemphill et al 


11. The Superior Courts have power and authority, un- 
der the Constitution and the 55th section of the Judiciary 
Act of 1799, to grant new trials from the first verdict 
that may be rendered in a cause. Spears vs. Smith... . 


12. Wherever there is any doubt, as to the justice or le- 
gality of the verdict of the Jury, this Court will not con- 
trol the discretion of the Court below, in granting a new 
trial. Ibid. 


13. Where the Court gives to the Jury, substantially, the 
charge as requested, and fairly submits the law arising 
upon the facts of the case to the Jury, a new trial will 
not be granted. Berry et al. vs. Matthews et al 


See Charge of the Court, 1 to 4. Criminal Law, 2,7, 8, 12. 
Jury, 2. Practice Sup. Court, 6. 


VOL. vu. 81 
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NOTICE. 


1. The registry of a deed, not proven or acknowledged, 
according to law, is not constructive notice to a subse- 
quent purchaser. Herndon vs. Doe ex dem. Kimball. .. 


See Nuisance, 3,4. Practice Supreme Court. Vendor and 
Purchaser, 3. : 


NUISANCE. 
1. Defined. Bonner vs. Wellborn 


2. In an action on the case for damages done by a nui- 
sance, it is only necessary for the plaintiff to prove pos- 
session of the property injured. Ibid. 


3. The alienee of the person who erected the nuisance, is 
liable for its continuance, but only on request to abate 
it. Ibid. 


4. In au action by the alienee of the person first injured 
by the nuisance against the person who first erecied it, 
it is not necessary to prove a request to abate it. Ibid. 


OBLIGATION OF CONTRACTS. 


See Limitation of Actions, 3. 


OCMULGEE BRIDGE. 


See Macon, 1. 


See Claim, 1, 3, 4. 


PAPERS NOT IN EVIDENCE. 


See New Trial, 8, 9. 
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PAROL EVIDENCE. 


See Evidence passim. Equity, 24. 


PARTIES. 


1. The name of a party may be used as the lessee of the 
plaintiff in ejectment, even against his consent, where he 
is indemnified against costs: Provided, such use of his 
name is necessary and important to the assertion and 
successful prosecution of the rights of another party. 
English vs. Doe ex dem. Register 


See Amendment, 1. Covenant, 1. Equity, 5. Pleading 
3. Writ of Error, 1. 


PLEADING. 


1. In suing on bank bills, it is not necessary to describe 
them by setting forth the numbers and letters. Carey, 
Assignee, vs. Greene 


. In an action against the assignee of a bank, a plea that 
there never was an assignment made to him, and a plea 
that defendant is not the assignee of the bank, are pleas 
in bar of the action. Dougherty vs. Bethune, Assignee. . 


. In an action by the vendor, on a covenant made by the 
purchaser in the deed, the assignees of the purchaser 
cannot be joined with him as parties defendant. Brooks 
vs. The Water Lot Company 


. Dilatory pleas, when demurred to, are to be heard and 
decided at the first term of the Court. Ibid. 


. Declarations on attachments must be filed at the first 
term. Birdsong § Sledge vs. Brooks 


6. The consent rule in ejectment is always considered as 
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filed, and admits lease, entry and ouster. Hilliard vs. Doe 
ex dem. Connelly 


7. The fictitious form of pleading in ejectment: Held to 
be sufficient. Ibid. 


8. The Justices of the Inferior Court are not the legal ob- 
ligees of an administrator’s bond, payable to the Justi- 
ces, &c. sitting as a Court of Ordinary, so as to author- 
ize them to maintain suit on such bond. The Justices, 
§c. vs. Wooten et al 


See Adm’rs, Ex’rs, §c.1, 2,3. Amendment, 1. Bond, 1. 
Judgment, 2. Mandamus,1. Practice Supr. Court, 5. 
Principal and Agent, 2, Steamboats, &c. 1, 2. 


PRACTICE SUPERIOR COURT. 


1. Dilatory pleas, when demurred to, are to be heard and 
decided at the first term of the Court. Brooks vs. The 
Water Lot Company 


. Declarations founded on the process of attachment, must 
be filed at the first term to which the attachment is 
made returnable. Birdsong 5 Sledge vs. Brooks 


. An amendment to a declaration will be allowed, chang- 
ing the christian name of the plaintiff from William to 
James, where it manifestly appears to the Court such an 
amendment will be in furtherance of justice. Woodson 
VS. 


. A party cannot dismiss his action after the publication 
of the verdict, and the verdict shall be considered as 
published, eo instanti that it is handed to the counsel or 
other person directed by the Court to receive it. The 
Merchants’ Bank: vs. Rawls, Adm’z, et al 


. A plaintiff in ejectment may amend his declaration, ex- 
tending the time of his demise, after the case has been 
submitted to the Jury, according to the discretion of the 


191 
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Court, under the 54th Common Law Rule of Practice. 
English vs. Doe ex dem. Register 


. On applications for new trials, a brief of the testimony 
required by the 61st Common Law Rule of Practice, 
need not be entered on the minutes of the Court, but 
must be of file. Spears vs. Smith 


. The 4th Common Law Rule of Practice, which author- 
izes a continuance on appeal trials, for the purpose of 
making a substantial amendment to either declaration or 
answer, does not apply to Equity causes. Berry et al. 
vs. Matthews et al 


. The 6th section of the Judiciary Act of 1799, and the 
57th Common Law Rule‘of Practice, requiring the pro- 
duction of books and papers at the trial, upon ten days’ 
notice, do not apply to Equity causes. did. 


See Claim,1. Criminal Law, 1,2. Equity, 4, 5, 6, 7, 8, 
28, 31, 32, 33,34. Parties, 1. Pleading, 6, 7. 


PRACTICE SUPREME COURT. 


1. Where there is no appearance by the plaintiff in error, 
the case being called for a hearing, and the plaintiff being 
himself called, the defendant may open the record and 
pray for an affirmance of the judgment. Chapman vs. 
Stiles 


. The notice required by the Act of 1845, is of the sign- 
img, not the filing of the bill of exceptions. Laramore 
vs. Christian’s Ex’rs 


. Error will not lie to the decisions of the Court below, 
where the party, subsequent to the decisions, voluntarily 
dismisses his case. Mott vs. Hill, Adm’r,79. See also, 
Dannelly vs. Speer 


. When the Clerk of the Superior Court certifies that he 
sent up the original notice, together with the bill of ex- 
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ceptions, transcript of the record, &c. and it is not found 
with the papers, the presumption will be that it was 
lost in its transmission to this Court, and after suitable 
proof, a copy may be established in lieu of the original. 
Jefferson vs. The Mayor, &c. Columbus 


. An acknowledgment of service of “the bill of excep- 
tions, citation and notice of the filing of said citation,” 
is not in compliance with the Statute requiring notice to 
be given, within ten days, of the signing of the bill of ez- 
ceptions. Ibid. 


. A defective record cannot be supplied by consent be- 
fore this Court. Baldwin vs. Lee 


. The notice of the signing of the bill of exceptions 
must be filed in the Clerk’s office of the Court below. 
Wells vs. Hasty 


. The record of the cause should contain in itself, with- 
out reference, aliunde, all the papers, exhibits, deposi- 
tions, &c. which were given in evidence in the Court 
below, and which are necessary to the: hearing in this 
Court; and wanting these, the writ of error will be 
dismissed, and the judgment below affirmed. Stubbs 
vs. The Central Bank 


. The decision of the Court, overruling objections to evi- 
dence, cannot be assigned for error, unless it appears 
that the evidence was in fact given tothe Jury. Ibid. 


10. If the admission of improper evidence is assigned for 
error, the substance of it must be setout. If it was not 
material, its rejection is not ground of error. bid. 


‘11. The party who challenges the legality of the opinion 
of an inferior tribunal, must prove the error by the re- 
cord. The Court below is presumed to have decided 
correctly until the contrary isshown. Ibid. 


12. The rule of Court requires that a brief of the oral, 
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and a copy of the written evidence, shall be “ embodied 
in” the bill of exceptions. It is not regular, therefore, 
to annex it to the bill of exceptions, and refer to it as 
an exhibit, particularly, unless the identical document 
* receive the authoritative stamp of the presiding Judge. 


Ibid. 


13. The Act organizing the Supreme Court, requires that 
the bill of exceptions should be true and consistent with 
what transpired in the cause. To comply with the Sta- 
tute, it should contain the whole truth, or at least so 
much thereof as is necessary to the proper hearing of 
the cause in error; and if it is defective in this respect, 
the presiding Judge will be justified in refusing to cer- 
tify and sign it. Ibid. 


14. The Statutes of Jeofails applies to and includes the 
Supreme Court. Kallen vs. Sistrunk 


15. The writ of error being the process of this Court, is 
amendable by the bill of exceptions, or other previous 
proceedings had in the cause. Ibid. 


16. It is a power incidental to every Court to correct its 
own proceedings. Ibid. 


17. In an application for a new trial, the omission to file a 
brief of the testimony in the cause, cannot be taken ad- 
vantage of in the Supreme Court, unless it was made an 
objection to the hearing of the motion in the Court be- 
low. Watts vs. Kilburn 


18. Only so much of the record of the proceedings of the 
Court below need be filed in this Court as is necessary 
to a proper hearing and determination of the cause. 
Ibid. See also, Papot vs. Gibson 


19. Service of the notice of the signing of the bill of ex- 
ceptions by the plaintiff in error, in person, is not in com- 
pliance with the Statute organizing the Supreme Court. 
Henderson vs. Henderson 
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20. A writ of error does not lie to the Supreme Court at 
the instance of the State, in criminal cases. The State 
vs. Jones 422 


21. All the parties (whether suing or sued, individually or 
representatively,) to the cause below, must be joined 
in the bill of exceptions and writ of error. Harring- 


ton, Adm’r, &c. vs. Roberts and Wife 


22. The Supreme Court has no power to alter or amend 
the bill ofexceptions. Ibid. 


23. The Supreme Court will hear a cause upon a case 
made. Papot vs. Gibson 


24, The writ of error will be dismissed if more than ten 
days intervene between the filing of the original notice 


and the certifying of the transcript of the record. Craw- 


Jord, Gov. &c. vs. Perryman 
See Writ of Error, 1. 
PRESCRIPTION. 
See Ferry. 
PRESUMPTION OF GRANT. 
See Grant, 3. 
PRINCIPAL IN THE SECOND DEGREE. 
See Criminal Law, 3 to 7. 


PRINCIPAL AND AGENT. 


1. In an action against a special agent, who collects money 
for his principal, it is not incumbent on the plaintiff to 
prove that he has not accounted for or paid it over. The 
Merchants’ Bank vs. Rawls et al 
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2. If one sells property of another, without authority, 
the owner may waive the tort and sue him for the mo- 


ney. Ibid. 


See Adm’rs, §c.3. Contracts, 1. 
PRIVITY OF CONTRACT. 
See Equity, 21. 
PRODUCTION OF BOOKS. 
See Evidence, 19. Practice Supr. Court, 8. 
PROMISSORY NOTES. 


1. The following paper held to be a promissory note, and 
the indorser liable thereon : 
“PL. & Mecu. Bx. or Cotumeus, Jan. 29, 1842. 
“$3,987 79. 

“Gen. James C. Watson has deposited in this bank 
three thousand nine hundred and eighty-seven 79-100 
dollars, which sum said bank will pay to him, or his or- 
der on this certificate, on the first day of January next. 

[Signed,] . M. Rosertson, Cash. 
Indorsed, J. C. Watson, D. McDougald, M. Robertson.” 
Carey, Assignee, vs. McDougald 


. Where an acknowledgment was written on the back of 
a note in the following words: “jf do hereby acknow- 
ledge the credit of three hundred and thirty-two 30-100 
dollars to be due to the estate of Drewry Brewer, de- 
ceased. August 5, 1847.” [Signed] “Ciark Brewer.” 
Held, that the instrument might be declared on and of- 
fered in evidence as a due bill, and that the plaintiffs 
need not prove the consideration for which it was given. 
Brewer vs. Brewer, Ezx’rs 


See Bailment,1. Banks, 2,3. Limitation of Actions, 7. 
PUBLICATION OF VERDICT. 


See Practice Superior Court, 4. 
VOL. Vil. 82 
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PURCHASER. 
See Sheriff, 3. Vendor and Purchaser. 


QUO WARRANTO. 


See Mandamus, 1. 


RAIL ROAD CHARTER. 


See Construction of Statutes, 2. 


RECEIVER. 


See Banks, 1. 


RECITAL. 


See Claim, 5. 


RECORD. 


See Court of Ordinary, 1, 2, 3. Criminal Law, 3, 4. 
Practice Supreme Ct.6. Registry of Deeds, 1, 2. 


REFORMING A CONTRACT FOR MISTAKE. 


See Equity, 23 to 27. ° 


REGISTRY OF DEEDS. 


1. The registry of a deed, not proven or acknowledged 
according to law, is not constructive notice to a subse- 
quent purchaser. Herndon vs. Doe ex dem. Kimball -.... 
See also, Papot vs. Gibson, decision of Judge Lumpkin. 


2. Probate of a deed, by a subscribing witness, hefore the 
Clerk of the Superior Court, does not authorize it to go 
to record; and the copy of a deed so recorded, cannot 
be given in evidence. Papot vs. Gibson 
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REMAINDER. 


See Adm’rs, §c.6. Marriage Contract, 1. 


RENT. 

1. A distress warrant for rent, under the Act of 1811, 
which is issued on the oath of an agent, is irregular and 
void; it can only issue on the oath of the person to 
whom the rent is due. Howard and others vs. Dill & 

RES GESTZ. 

See Criminal Law, 15. 

RESIDENCE. 

See Equity, 17. 

REVIEW, BILL OF. 

See Equity, 9 to 13. 

RULE ABSOLUTE. 

See Sheriff, 5. 

SCIRE FACIAS. 

See Judgment, 2. 

SETTLEMENT. 

See Equity, 9. 

SET-OFF. 


See Equity, 29, 30. 
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SEVERANCE. 
See Criminal Law,1. Writ of Error, 3. 
SHERIFF. 
1. Anentry on jf. fa. by the Sheriff of any County in 
Georgia, is a sufficient compliance with the Act requi- 


ring an entry within seven years, by the proper officer 
for executing the same. Duncan vs. Webb & Foster... 


. If any one is injured by the false or fraudulent return of 
the officer, he has his remedy against him. Ibid. 


. Where a Sheriff sells land under execution, and goes 
out of office before executing title to the purchaser, his 
successor in office may execute a titleto such purchaser, 
without an order of Court. Fretwell vs. Doe ex dem. 


. Where a Constable levies a Justice’s Court fi. fa. on 
land, and delivers the same over to the Sheriff, for the 
purpose of sale, as provided in the Act of 1811, such 
Sheriff is lawfully seized of the land, to sell the same and 
to convey title to the purchaser thereof. Ibid. 


. A rule absolute against the Sheriff, ordering him to pay 
over money, is neither an extinguishment of his official 
security, nor a bar to a suit against his sureties. It is 
but one of several remedies which the injured party 
may use successively, until he obtains satisfaction. In 
a suit on his bond, it is conclusive against the principal, 
but presumptive evidence only against the sureties ; and 
they will be allowed to prove everything ab origine, 
which would have protected the principal from liability. 
Crawford, Governor, &c. vs. Word et al 


. In an action against the Sheriff, for neglecting or refu- 
sing to levy an execution on the property of the defend- 
ant, the measure of damages is the amount of the execu- 
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tion; and neither the officer himself nor his securities, 
when sued on the bond, will be permitted to give in ev- 
idence to reduce the recovery, the insolvency of the de- 
fendant, and that there were outstanding liens against 
him, at the time the official default occurred, more than 
sufficient to cover the proceeds of the property, had it 
%cen brought to sale. Ibid. 


See Equity, 17. Habeas Corpus, 1. 


SHERIFF’S BOND. 


See Sheriff, 5, 6. 


SHERIFF’S DEED. 
See Sheriff, 3, 4. 
STATUTE OF LIMITATIONS. 
See Limitation of Actions. 


STATUTES, CONSTRUCTION OF. 


See Equity, 6. Construction of Statutes. 


STEAMBOATS, &c. 


1. Under the Act of 1841, giving a lien on steamboats and 
other water-craft, navigating certain rivers: Held, that 
an affidavit, stating the names of the owners of the boat, 
and that demand was made of “ said owners,” is suffi- 
cient. Akins et al. vs. Baker 


. If it appears from the proceedings, that the indebted- 
ness accrued within twelve months previous to the af- 
fidavit, it is unnecessary to be alleged specifically in the 
affidavit, or to appear on the face of the bill of particu- 
lars. Ibid. 
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SUBPCENA. 
See Criminal Law, 17. 
SUBSCRIBING WITNESS. 
See Evidence, 10, 11, 12. 
SUPPLEMENTAL ANSWER. 
See Equity, 7, 8. 
SURETIES. 


See Adm’rs, §c. 1, 2, 8,9, 10,16. Equity, 35, 36, 37, 41. 
Sheriff, 5, 6. 


TAVERN LICENSE, 


1. Whether the Act of 1791, requiring license for keeping 
a tavern or house of entertainment, requires a license to 
keep a tavern, without retailing spirituous liquors ? 
Quere. Bonner vs. Wellborn 


. Tavern or house of entertainment, as used in the Act of 
1791, held to be synonymous; and the word éavern, in 
that Act, means the common inn of the Common Law. 
Ibid. 


. One whose business it is to rent houses, and furnish 
board, lodging and entertainment, for a season, at a wa- 
tering place, to the visitors who resort there, is not the 
keeper of a tavern or house of entertainment, in view of 
the Act of 1791. Ibid. 


. One who is the owner of medicinal springs, and uses 
them as a source of revenue, by furnishing houses, board, 
lodging and entertainment, to those who resort to them, 
is entitled to sue in that character, for damage done him 
by the erection of a nuisance, by which the public are 
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deterred from visiting his springs, and his profits are 
thereby reduced. JIbrd. 


TENANTS IN COMMON. 


See Limitation of Actions, 9. 
a 


TORT. 
See Principal and Agent, 2. 
TRESPASS. 
See Equity, 1, 2, 3. 
TRUSTS. 


1. A testatrix bequeathed as follows: “I giveand bequeath 
to my son Anthony R. Thornton, a negro woman, &c. 
in trust, for the use and benefit of M. G. T. wife of my 
son Benj. H. T. during her natural life, and after her 
decease, for the use of their children, now living, or 
which may hereafter be born to them and their heirs, 
forever :” Held, that upon the death of the tenant for 
life, the trust was executed, and the children were ab- 
solute owners of the property. Jordan vs. Thornton et 


. The power of a trustee over the legal estate or property 
vested in him, properly speaking, exists only for the ben- 
efit of the cestui que trust. It is true, nevertheless, that 
as the legal owner, he may do many acts to the preju- 
dice of the cestui que trust. He may even dispose of the 
estate or property to a bona fide purchaser, for avaluable 
consideration, without notice of the trust, so as to bar the 
interest of the cestui que trust therein. Papot vs. Gibson 


See Claim, 5. Ferry, 2. Limitation of Actions, 1, 11. 
Marriage Contract,1. Vendor and Purchaser, 6, 7. 
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USUAL RULE. 


See Equity, 4. 


See Equity, 9,10, 20. 
VENDOR AND PURCHASER. 


1. Sale of land under an outstanding incumbrance against 
the vendor, is an eviction in judgment of law; and the 
vendee is entitled to have the contract rescinded, and the 
notes given in payment cancelled. Martin vs. Atkinson 


. A vendee who takes up an outstanding incumbrance to 
protect his title, is entitled only to be refunded the 


amount paid out. Ibid. 


. Avendee who is legally evicted, and who re-purchases the 


property, is in under a new and distinct title, and the 
price last paid is no criterion of damages for the injury 
he has sustained, on account of the failure of his ven- 
dor's title. Ibid. 


. A vendee legally evicted of land, by judicial sale, under 
an execution against the vendor, is entitled to recover 
of the vendor the value of the beneficial and permanent 
improvements put upon the premises, over and above 


the rents and profits. Ibid. 


. A bona fide purchaser of land, without notice of any 
fraud or defect in the title, from one affected with notice, 
will be protected. Herndon vs. Doe ex dem. Kimball. . 


. Where, by marriage contract, a slave is conveyed to a 
trustee, for the use of the wife for life, end to the off- 
spring of the nuptials in remainder; and subsequently 
to the death of the wife, and during the infancy of the 
child who was born of the marriage, the slave was sold 
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by the father, to a bona fide purchaser, without notice : 
Held, that theissue of the marriage, upon coming of age, 
can recover the property from the remote grantee of 
the first purchaser, the vendor having no authority to 
sell, being neither trustee to the wife nor guardian to 
the child. Papotve. Gibson... ...26.cccccccccccecs 










. The power of a trustee over the legal estate or proper- 
ty vested in him, properly speaking, exists only for the 
benefit of the cestuz que trust. It is true, nevertheless, 
that as the legal owner, he may do many acts to the pre- 
judice of the cestwt que trust. He may even dispose of 
the estate or property to a bona fide purchaser, for a val- 
uable consideration without notice of the trust, so as to 
bar the interest of the cestui que trust therein. Ibid. 
















8. Where a bona fide purchaser, for a valuable considera- 
tion, without notice, is concerned, Equity will not inter- 
fere to grant relief in favor of a party having the legal 
title. For where the equities are equal, a Court of 
Equity will not interfere between the parties. And 
such a purchaser has as high a claim to assistance and 
protection, as any other person can have. Ibid. 








9. But in a Court of Law, the better legal title must of 
course prevail. Ibid. 






WARRANT. 







See Reni, 1. 








WASTE. 






See Adm’rs, &c.8, 10,16. Equity, 1,7, 41. 


WATERING PLACE. 







See Tavern License. 






WEAK MIND. 






See Criminal Law,6. Evidence, 24, 25. 
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WILL. 


1. R. J. by his last will, bequeathed a large property to 
certain persons, upon the following conditions, viz: 
“ Equally to my son W. and to my daughters E. P. K. 
and S.; and as respects my said daughters, I give the 
same to them, and to them only, personally, individually 
and exclusively, and to their children, and not to their 
husbands. The property and interest which may fall 
to and belong to my daughters, is hereby willed and de- 
vised to them and each of them and their children, the 
children of their bodies, and not to their present or fu- 
ture husbands, or either of them; nor to belong, ei- 
ther in right or in disposition to their husbands, but as 
before mentioned, is hereby willed and decreed, bona 
Jide, in right and use, to my daughters and their children 
respectively, and to them only, so long as they or either 
of them shall live. In the division, the said W. E. P. 
K. and S. taking share and share alike—the latter for 


themselves and children—each mother representing one 
share or part:” Held, that under this clause, each 
daughter takes an estate for life to her separate use; 
and after death, remainder to her children born and to 
be born. Jones et al. vs. Jones, Ex’r 


. To the validity of a will of personalty, it is only neces- 
sary that it be made by or according to the directions of 
the deceased, and bein writing. Itis not necessary that 
it be witnessed, or written, or signed by the testator; if 
drawn up according to his directions, or approved by 
him, it may operate as a valid will. Frierson and Wife vs. 
Beall, Ex’r 


. The presumption of law is against any testamentary pa- 
per not actually executed by the testator. The presump- 
tion, however, thus raised, is slight and may be repelled 
by proof. bid. 


4. Where the testator’s design of perfecting the paper is 
frustrated by death, or insanity, or any other involuntary 
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preventive cause, no inference of the absence of testa- 
mentary intention arises from the imperfect state of the 
document, which, notwithstanding its defect, will be ac- 
cepted as the will of the deceased, provided the proof 
shows clearly that it fully discloses the testamentary 
scheme of the testator. Ibid. 















. Where the testator dies before the instrument is fin- 
ished, it does not follow that in all cases the instrument 
will be established as far as it goes. Ibid. 






. The rule in the case of every unfinished paper is this : 
can the Court collect, from all the circumstances of the 
case, that the document propounded, contains the final . 
wish and intention of the testator, respecting the proper- 
ty thereby bequeathed? If so, it will be its duty to pro- 
Ibid. 













nounce for it. 









. It is not indispensably necessary to the validity of a 
will made by a blind man, or one who is so illiterate that 
he is unable either to read or write, that it should be 
read over to him in the presence of the subscribing wit- 
nesses. It is sufficient for the Jury to be satisfied that 
the paper propounded as such, is the last will and testa- 
ment of the deceased. Clifton vs. Murray.....-...-. 

















See Adm’rs, §c.13. Dower,1,4. Trusts, 1. 






WITNESS. 


See Criminal Law,17. Evidence, 9, 10, 11, 12, 18, 21, 
22, 23, 24. 







WRIT OF ERROR. 






. Judgment creditors claiming a participation in a com- 
mon fund, have such an interest in the order of the Cir- 
cuit Court distributing it, as to entitle them to carry up 
the same by writ oferror. Adkins et al. vs. Baker and 
COME. ii.ns ced agus ncvacegadonedlawetan sates 







2. Error does not lie to the decisions of the Court below, 
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where the party, subsequent to the decisions, voluntarily 
dismisses his case. Mott vs. Hill, Adm’r 


. After a judgment of severance, either party may sue out 
a writ of error. Hargraves vs. Lewis 


. The decision of the Court overruling objections to evi- 
dence, cannot be assigned for error, unless it appears 
that the evidence was in fact given to the Jury. Stubbs 
vs. The Central Bank 


. If the admission of improper evidence is assigned for 
error, the substance of it must be set out; if it was not 
material, the rejection of it is not ground oferror. Ibid. 


. The party who challenges the legality of the opinion of 
an inferior tribunal, must prove the error by the record. 
The Court below is presumed to have decided correct- 
ly, until the contrary is shown. Jbid. 


. A writ of error does not lie in a criminal case, at the in- 
stance of the State. The State vs. Jones 


See Amendment, 3. Practice Supreme Court. 








